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Statement of the Questions Presented 


Acting on a complaint of Isbrandtsen Company, Inc., 
seeking reparation under §22 of the Shipping Act, 1916, 
as amended, the Federal Maritime Board, by the Order 
and report here under review, held that the contract sys- 
tem of the Far Hast Conference of steamship lines was 
lawful, but that petitioner, States Marine Lines, Ine. a 
member of said Conference, had unjustly discriminated 
against Isbrandtsen Company, Inc., in violation of $17 of 
said Act, by demanding and collecting from Isbrandtsen 
freight charges on certain shipments of cotton at the non- 
contract rate, rather than at the lower contract rate, and 
that Isbrandtsen Company, Inc., was entitled to repara- 
tion in the amount of the difference between freight col- 
lected and freight computed at the contract rate. On this 
petition to Review, the questions presented are*: 


1. Did the Federal Maritime Board err in holding that 
the petitioner unjustly discriminated against Is- 
brandtsen in violation of §17 of the Shipping Act? 


. If unjust discrimination was established, did the 
Board err in holding that, without proof of dam- 
ages other than the payment of the higher, non- 
contract rate, Isbrandtsen was entitled to reparation 
in the amount of the difference between freight 
computed at the rate which was charged, and freight 
computed at the lower, contract rate? 


* See Prehearing Stipulation of the Parties, and Prehearing 
Order of Bastian, Cir. J. Question No. 3 in the Prehearing Stipu- 
lation is presented by the Petition of Isbrandtsen Company, Inc., 
in Case No. 16,671. 
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Jurisdictional Statement 


The Petition to Review herein (printed as Appendix B 
to this brief) seeks judicial review of a final order of the 
Federal Maritime Board! (Order annexed to Exhibit A to 
the Petition to Review; App. B, pp. 46a-47a). Jurisdiction 
of the proceeding is conferred by §2 of the Review Act 
of 1950, 64 Stat. 1129, as amended (5 U.S.C. §1032), and 
venue is properly before this Court pursuant to $3 of said 
Act, 64 Stat. 1130 (5 U.S.C. §1033). 


Statement of the Case 


States Marine Lines, Ine. (hereinafter, “SML”), is a 
common carrier by water and a member of the Far East 
Conference. The Far East Conference is a group of com- 
mon carriers by water who, pursuant to FMC Agreement 
No. 17, as amended, which has been duly approved by the 
FMC under §15 of the Shipping Act, 1916, 39 Stat. 733, 
as amended (46 U.S.C. $814), establish tariffs of rates 
which the members agree to charge for the transporta- 
tion of property from United States Atlantic and Gulf 


1 Pursuant to Reorganization Plan No. 7 of 1961 (H. Doe. 187, 
87th Cong., Ist Sess.; note following §1111 of Title 46, U.S.C.A.), 
in accordance with the Reorganization Act of 1949, 63 Stat. 203, 
as amended (5 U.S.C. §§133z to 1332-15), the Federal Maritime 
Board, which made the Order under review, was abolished on 
August 11th, 1961, and all of its functions under the Shipping Act, 
1916, 39 Stat. 728, as amended (46 U.S.C, §§801, et seg.), so far as 
here material, were transferred to the Federal Maritime Commission 
which was created by the Reorganization Plan. The Federal 
Maritime Commission and its predecessors are hereinafter, where- 
ever it is appropriate to do so, referred to as the “FMC”. 
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ports to ports in various countries in the Far East, in- 
eluding Japan (App. B, pp. 16a-17a). 


Since 1929, the Far East Conference has employed a 
contract system of rates. Under this system, rates are 
established at two levels for all tariff items included in 
the system, the lower level being applied to cargoes of 
shippers who have signed contracts to forward all of their 
shipments within the coverage of the contract by vessels 
of Conference members, and the higher level being applied 
to all other shipments. Raw cotton in bales has been 
included in the Far East Conference contract system since 
February 7th, 1950 (App. B, p. 18a). 


In November 1952, the FMC served upon the Far East 
Conference and all of its member carriers, including 
SML, a complaint? of Isbrandtsen Company, Inc. (herein- 
after, “Isbrandtsen”), in which Isbrandtsen sought an 
order directing the Far East Conference and its members 
to cease and desist from using the contract system and 
directing SML to pay to Isbrandtsen $5,455, with inter- 
est, by way of reparation. Isbrandtsen’s complaint also 
sought an award of reparation against Waterman Steam- 
ship Corporation (hereinafter, “Waterman”), another 
member of the Far East Conference. 


The complaint alleged that Isbrandtsen had, during 
August and September of 1952, made certain shipments 
of raw cotton on vessels operated by SML; that Isbrandt- 
sen had demanded, and SML had refused, the right to 
enter into a shipper’s contract pursuant to the Far East 
Conference contract system; and that Isbrandtsen had 
been required to pay, for the transportation of the cot- 
ton from United States Gulf ports to ports in Japan, 


2One of the respondents named in the complaint was States 
Marine Corporation of Delaware. During the pendency of these 
proceedings its corporate name was changed to States Marine 
Lines, Inc., and it is the petitioner herein. 
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freight at the higher non-contract rate; and that the dif- 
ference between freight on the shipments at the non- 
contract rate and freight computed at the contract rate, 
2.€., $5,455.70, constituted an overcharge and discrimina- 
tion against Isbrandtsen in violation of the Shipping 
Act, 1916. 


The complaint further alleged that the Far East Con- 
ference contract system was illegal, per se, and illegal on 
various factual grounds. It also alleged a cause of action 
for reparation against Waterman in connection with cot- 
ton shipments transported by it from United States Gulf 
ports to ports in Japan during the same period as was 
involved in the SML shipments. 


Following lengthy hearings’, the FMC Chief Examiner 
issued a recommended decision which held that the Far 
East Conference contract system is and was lawful and 
that Isbrandtsen had not established either of its causes 
of action for reparation. The FMC, after oral argument 
and reargument on exceptions to the recommended deci: 
sion, issued its report (App. B, pp. la-45a), upholding the 
Chief Examiner’s conclusion that the Far East Conference 
contract system is and was lawful, but concluding that 
SML and Waterman had unjustly discriminated against 
Isbrandtsen by charging the non-contract rate on the 1952 
cotton shipments, in violation of §17 of the Shipping Act 
(App. B, p. 42a). The FMC further held that Isbrandt- 
sen suffered lost profits and out-of-pocket expenses in 
the exact amount of the difference between freight on the 
disputed shipments computed at the non-contract rate and 
freight computed at the contract rate and awarded rep- 
aration in that amount (App. B, pp. 40a, 41a). 


3Isbrandtsen’s complaint, designated Docket No. 726, was 
ordered consolidated for hearing and disposition on a common 
record with Docket No. 732, a complaint of H. Kempner against 
the Gulf/Mediterranean Ports Conference and its members, and 
Dockets Nos. 733, 734, and 735, complaints of H. Kempner and 
related interests against the Far East Conference and its members. 
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We contend that the FMC’s conclusion that SML un- 
justly discriminated against Isbrandtsen is based on find- 
ings of fact which are unsupported by any of the pro- 
bative evidence in the record and, in large measure, which 
are contrary to all of the probative evidence, and therefore 
the conclusion is contrary to law; and that the evidence in 
the record and the facts found by the FMC on the basis 
thereof are insufficient in law to warrant an award of 
reparation. We here state the facts as we deem them to 
have been established by the uncontroverted evidence, re- 
gardless of whether these facts were found by the FMC. 
We shall at a later point set forth record references sup- 
porting factual matters as to which we contend the FMC 
erred. 


Isbrandtsen is a common carrier by water in United 
States foreign commerce. In addition, it is a merchant 
dealing in international trade. In its capacity as a mer- 
chant, Isbrandtsen entered into a shippers’ contract with 
the Far East Conference in 1946. In 1948, the Far East 
Conference proposed amendments to its uniform shippers’ 
contracts. It notified all contract shippers, including 
Isbrandtsen, that if the proposed amendments should not 
be accepted on or before November Ist, 1948, the respec- 
tive contract would be terminated, effective December 1st, 
1948. Isbrandtsen omitted to accept the proposed amend- 
ments. Accordingly, on December 1, 1948, Isbrandtsen 
ceased to be a contract shipper. 


In the Summer of 1952, Isbrandtsen, as a carrier, con- 
tracted with H. Kempner to transport a substantial quan- 
tity of Kempner’s cotton from Gulf ports to ports in 
Japan. According to the FMC’s report, Isbrandtsen was 
unable to charter a ship with which to fulfill its obligation 
to Kempner and sought, instead, to perform its under- 
taking by having Kempner’s cotton carried by SML and 
Waterman. 


5 

As will appear in the argument below, Isbrandtsen’s 
contract with Kempner called for a freight rate of $1.80 
per 100 Ibs, At the time, the FEC tariff provided a con- 
tract rate of $2.00 and a non-contract rate of $2.20 per 
100 lbs. Also, at that time, Kempner, which had signed 
an FEC shippers’ contract in February, 1950, had termi- 
nated that contract and, therefore, was, like Isbrandtsen, 
a non-contract shipper. 


Under these circumstances, Isbrandtsen, without disclos- 
ing the true ownership of the cotton, asked SML and 
Waterman to compute freight on the shipments at the 
contract rate and, as will appear in the argument, having 
been informed by the Houston representatives of SML 
and Waterman that it was not on the list of contract 
shippers, demanded a contract form from the Houston 
offices of these two Conference members. Isbrandtsen’s 
Houston manager was informed that no contracts were 
available in Houston and that application therefor should 
be made to the Conference office in New York. Isbrandt- 
sen did not apply to the Conference for a contract and, 
over its protest, was required by SML and Waterman 
to pay freight on these cotton shipments at the non- 
contract rate. 


Without specifying the nature thereof, the FMC found 
that Isbrandtsen had proved at the hearing that it had 
incurred expenses, lost profits, and suffered damage to the 
extent of its out-of-pocket expenses as “the result of the 
denial of a contract and payment of the higher rates”. 


The FMC predicated its holding that SML had un- 
justly discriminated against Isbrandtsen on the factual 
grounds that four Conference members other than SML 
and Waterman had, some months earlier, carried cargo 
for Isbrandtsen at contract rates although Isbrandtsen 
then, too, was not a party to a shippers’ contract. From 
SML’s failure to extend to Isbrandtsen “the same rates 
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which other conference members had granted earlier”, 
the FMC deduced that SML had violated §17 of the 
Shipping Act. 


The FMC noted that SML had contended that Isbrandt- 
sen was not the shipper of the cotton and that it, accord- 
ingly, could not have been subjected to unjust discrimina- 
tion as a shipper. As will appear from the argument, 
SML’s contention goes considerably beyond this para- 
phrase, and strikes at the heart of the issues of unjust 
discrimination and reparation. The FMC disposed of 
our points in this regard on the simple but inconclusive 
ground that Isbrandtsen’s name appeared in the space 
provided for designation of the “shipper” on the bills of 
lading issued by SML and that Isbrandtsen paid the 
freight. The FMC ignored Isbrandtsen’s admissions in 
the record that it had no proprietary interest in the cot- 
ton and that it was in no way concerned with the market- 
ing thereof. 


Isbrandtsen petitioned for reconsideration by the FMC 
to the extent that the final order failed to award interest 
from the date when the shipments were made. SML peti- 
tioned for reconsideration insofar as the order deter- 
mined that SML had violated §17 of the Shipping Act, 
1916, and directed the payment of reparation. The FMC, 
by an order dated October 23rd, 1961 (App. B, p. 49a), 
denied both petitions for reconsideration. SML_ pe- 
titioned for review in this Court (Case No. 16,667), 
attacking the order under review to the same extent as 
it had urged in its petition to the FMC for reconsidera- 
tion. Isbrandtsen did likewise (Case No. 16,671). 


The Prehearing Order entered in both Cases, directed 
consolidation for the purposes of filing briefs, joint ap- 
pendix, and for hearing, and that the Prehearing Stipula- 
tion of the parties, dated September 7th, 1961, should 
control the further proceedings herein (J.A. ). 


The Statutes Involved 


The relevant parts of the statutes involved being 
lengthy, they are set out in Appendix A annexed hereto. 


1. 


Statement of Points 


The FMC erred as a matter of law in making the 


following findings of fact which are unsupported by any 
substantial evidence in the record or are contrary to all 
the substantial evidence in the record: 


(a) 


(b) 


(c) 


(f) 
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a 


That Isbrandtsen asked the Far East Conference 
(hereinafter, “FEC”) for a shippers’ contract for 
its August 1952 shipments of cotton; 

That an FEC representative advised Isbrandtsen 


that the FEC wou!d not permit Isbrandtsen to sign 
a contract to cover these shipments; 


That SML informed Isbrandtsen that even if 
Isbrandtsen obtained a shipper’s contract, SML 
would not carry the cotton which Isbrandtsen ten- 
dered to it; 


That on the dates of the shipments in question no 
other adequate means were available to Isbrandtsen 
to transport the same; 


That during the period in question, the FEC lines 
carried cotton for “spot” cotton brokers and for- 
warders at contract rates and considered such per- 
sons as shippers, even though they did not own the 
cotton they shipped; and 


That as a shipper, Isbrandtsen tried to get a con- 
tract and contract rates, but was refused both. 


The FMC erred as a matter of law in failing, re- 


fusing, or omitting to make the following findings of fact 
requested by SML, which are supported by substantial 
evidence in the record and which are material to the 
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question whether SML unjustly discriminated against 
Isbrandtsen and if so, whether Isbrandtsen is entitled to 
reparation: 


(a) Although informed by States Marine and Water- 
man that a Conference shipper’s contract could only 
be obtained by Isbrandtsen’s application there- 
for to the Conference office, Isbrandtsen made no 
application to the Conference for such contract 
(R. 1731-2). 


States Marine informed Isbrandtsen that even if it 
obtained a shipper’s contract, it would not carry 
the cotton referred to in Finding 102 [the cotton 
here involved] at contract rates because the cot- 
ton was Kempner’s, and Isbrandtsen had no inter- 
est therein (Exh. 3, States Marine letter of August 
28, 1952). 


The Conference shipper’s contract form which was 

in effect from February 7, 1950, to April 15. 1953 

(Exhs. 15, 59E), provides, in paragraph 11: 
“It is agreed that the party herein referred to 
as the Shipper is not the agent or broker for any 
principal, whether disclosed or undisclosed, and 
that no party who is not named herein or at the 
foot hereof shall have any rights as Shipper by 
virtue heroef.” ° 


Under the provisions of paragraph 11 of the Con- 
ference shipper’s contract, Kempner could not have 
made a shipment at contract rates under a con- 
tract signed by Isbrandtsen. 


Isbrandtsen shipped the cotton referred to in 
Finding 102 [the cotton here involved] hereof to 
the extent that Isbrandtsen offered the same for 
shipment and paid freight for the transportation 
thereof computed at non-contract rates. 


Isbrandtsen had no commercial interest in the cot- 
ton referred to in Finding 102 [the cotton here in- 
volved], and shipped as stated in Finding 112. It 
had nothing to do with the sale of the cotton. The 
same was marketed by H. Kempner. Isbrandtsen 
did not know whether Kempner made or lost money 
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on the transaction. Any damage claimed by Is- 
brandtsen was not as a the result of marketing said 
cotton (R. 128-30). 


(g) In connection with the cotton referred to in Finding 
102 [the cotton here involved] and transported by 
States Marine and Waterman, Isbrandtsen was not 
in competition with any seller or buyer of cotton 
(R. 128-30). 


3. The FMC conclusion that SML unjustly discrimi- 
nated against Isbrantsen in violation of Sec. 17 of the 
Shipping Act, 1916, was contrary to law because: 


(a) Isbrandtsen was in no way concerned with the 
marketing of the cotton here involved and, there- 
fore, could not conceivably have suffered competitive 
disadvantage as compared with cotton merchants 
who were accorded contract rates. Isbrandtsen’s 
position with respect to these shipments was unique. 


(b) Isbrandtsen was never refused the right to enter 
into an FEC shippers’ contract. 


(c) Even if Isbrandsen had had an FEC shippers’ 
contract in effect, the cotton here involved would 
not have been entitled to the contract rate. 


(d) No conelusion of unjust discrimination by SML 
can be predicated upon the fact that four other 
FEC members had extended contract rates to 
Isbrandtsen at a time when he was not a contract 
shipper. 


4. Assuming arguendo that SML did unjustly dis- 
criminate against Isbrandtsen, the FMC erred in award- 
ing reparation to Isbrandtsen because the record is devoid 
of any evidence that Isbrandtsen lost any business, or 
suffered any other commercial detriment due to the 
charge to other cotton shippers of freight at contract 
rates; the only evidence in the record being that Isbrandt- 
sen paid, over and above the contract rate, the differen- 
tial between contract and non-contract rates. 
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Summary of Argument 


I. The FMC’s conclusion that SML unjustly discrimi- 
nated against Isbrandtsen is predicated upon findings of 
fact which are not supported by any substantial evidence 
or which are contrary to all the substantial evidence. 


The FMC found that Isbrandtsen asked the FEC for a 
shippers’ contract for its August 1952 shipments (App. 
B, p. 19a). The uncontradicted testimony was that 
Isbrandtsen’s West Gulf manager in Houston requested 
FEC shippers’ contract forms from the Houston offices 
of SML and Waterman; that neither of those carriers’ 
offices was supplied with blank forms of FEC shippers’ 
contracts; that both offices notified Isbrandtsen’s Houston 
office of the unavailability of FEC contract forms at 
Houston and advised Isbrandtsen to apply to the FEC 
office at 11 Broadway, New York City; and that Isbrandt- 
sen’s Executive Vice President received this advice from 
his Houston office and, although located at 26 Broadway, 
New York City, deliberately chose not to follow the 
advice. 


The FMC found that “the Conference representative 
advised it would not permit Isbrandtsen to sign a contract 
to cover these shipments” (App. B, p. 19a). The un- 
contradicted evidence is that no FEC representative 
ever discussed this subject with any Isbrandtsen repre- 
sentative. 


The FMC found that SML told Isbrandtsen that even 
if it obtained an FEC shippers’ contract, SML would not 
earry the cotton Isbrandtsen tendered (App. B, p. 19a). 
This finding is utterly without support and is contra- 
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dicted by the fact that SML did transport all of the cot- 
ton which Isbrandtsen tendered to it. The record does 
warrant a finding that SML informed Isbrandtsen that, 
even if it became a party to an FEC shippers’ contract, 
these shipments would, nevertheless, not be entitled to 
the contract rate. This statement by SML was correct 
because Isbrandtsen had no interest whatsoever in the 
cotton cargoes, and the actual owner and vendor thereof 
was not a party to an FEC shippers’ contract. 


The FMC found that on the dates of the shipments in- 
volved, no other adequate means were available for their 
transportation (App. B, pp. 20a-21a). Assuming that 
such a finding would have any bearing on the issues in the 
case, it was erroneous. The FMC also found (App. B, 
p. 2la) that there were numerous non-conference sail- 
ings in the Gulf/Far East trade. However, the find- 
ing of which we complain is even more strikingly con- 
tradicted by the evidence that Isbrandtsen’s negotiations 
for a charter of a vessel failed because Isbrandtsen could 
not obtain terms which would yield a profit for the 
voyage, 


The FMC found that, during the period of the cotton 
shipments here involved, FEC member lines carried cot- 
ton for “spot” cotton brokers and forwarders at contract 
rates and considered such persons as shippers even though 
they did not own the cotton cargoes (App. B, p. 21a). 
The only evidence on this point was given by the Chair- 
man of FEC, who testified that FEC had entered into 
contracts with “spot” cotton brokers and with forwarders, 
but who testified, with equal clarity, that such contractors 
were charged contract rates only when they shipped 
cargoes owned by them. Accordingly, Isbrandtsen, in 
being charged the non-contract rate for the transporta- 
tion of Kempner’s cotton, was treated the same as any 
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other person shipping another person’s cargo on an FEC 
member’s vessel. 


The FMC found that, as a shipper, Isbrandtsen tried to 
get a contract and contract rates, but was refused both 
(App. B, p. 39a). This finding is contrary to the sub- 
stantial evidence that Isbrandtsen stubbornly refused 
to try to get a contract through the procedure recom- 
mended by FEC members. The contract form itself dem- 
onstrates that, even if Isbrandtsen had properly applied 
for and received an FEC shippers’ contract, these ship- 
ments would not, under the terms of that contract, have 
been entitled to the contract rate. 


II. The FMC erred in refusing or failing to make 
findings of fact requested by SML which would have 
precluded a holding of unjust discrimination against 
Isbrandtsen. 


The Chief Examiner made, but the FMC rejected with- 
out explanation, the findings of fact requested by SML 
which are quoted, supra, in Point 2 of our Statement of 
Points, and again, infra, in Point II of our Argument. 
As is shown by the quotations, our requests for findings 
were documented by references to supporting evidence. 


If these requested findings had been made by the FMC, 
it could not possibly have held that SML unjustly 
discriminated against Isbrandtsen. They demonstrate that 
Isbrandtsen was in a unique situation with respect to the 
cargoes involved, and that, therefore, there could have 
been no “competitor” of Isbrandtsen who was preferen- 
tially treated. By the FMC’s own holdings, the existence 
of a clear, commercial, competitive relationship between 
similarly situated shippers is prerequisite to a holding 
of unjust discrimination. West Indies Fruit Company, 
et al. v. Flota Mercante Grancolombiana, F.M.C. Docket 
No. 927 (decided January 22nd, 1962). This is a well- 
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settled interpretation of the Shipping Act provisions 
against unjust discrimination, and its application here 
requires a reversal of the holding that SML unjustly dis- 
criminated against Isbrandtsen. 


III. Upon proper findings of fact, the FMC’s holding 
that SML violated §17 of the Shipping Act, 1916, was 
invalid, and its order based thereon should be set aside, 
pro tanto. 


On the basis of proper findings substantiated by the 
administrative record, it is obvious that Isbrandtsen did 
not occupy the position of a “shipper” with respect to 
the cotton cargoes here involved. If Isbrandtsen had 
authority from Kempner to book the cotton which be- 
longed to Kempner and had been marketed by Kempner, 
then Isbrandtsen was acting as a forwarding agent in 
making the shipments on Kempner’s behalf. Under such 
circumstances, the only persons similarly situated were 
ocean freight forwarders and, perhaps, “spot” cotton 
brokers. As to them, the record is clear that they were 
dealt with exactly as was Isbrandtsen, i.e., even if they 
were signatories to FEC shippers’ contracts, they were 
charged non-contract, rather than contract, rates on ship- 
ments of merchandise which they did not own. 


If Isbrandtsen was not acting as forwarding agent for 
Kempner, then its situation was special, indeed! It was 
a defaulting carrier engaging substitute transportation 
for the performance of its obligations to Kempner, the 
actual shipper. There is no evidence in the record indi- 
cating that anyone so situated has ever patronized FEC 
carriers, before or since. 


Under a consistent line of administrative decisions in- 
terpreting the Shipping Act, the prime requisite for a 
holding of unjust discrimination, ie., disadvantageous 
treatment as compared with treatment accorded a com- 
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mercial competitor, is utterly lacking here. Boston Wool 
Trade Ass'n v. M. & M.T. Co., 1 USS.B. 24 (1921); 
American Peanut Corp. v. M. & M.T. Co., 1 U.S.S8.B. 78 
(1925); Philadelphia Ocean Traffic Bureau v. The Ex- 
port S.S. Corp., 1 U.S.S.B. 538 (1936); United Nations v. 
Hellenic Lines, Ltd., 3 F.M.B. 781 (1952); West Indies 
Fruit Company, et al. v. Flota Mercante Grancolombiana, 
F.M.C. Docket 927 (decided January 22nd, 1962). 


Equally untenable is the theory advanced in the FMC’s 
report that SML unjustly discriminated against Isbrandt- 
sen by charging it the non-contract rate because, some 
months earlier, several other members of FEC carried 
cargoes, other than cotton, for Isbrandtsen at contract 
rates. It is elementary that if Isbrandtsen suffered preju- 
dice or disadvantage from a discrimination, then there 
must be someone who gained a preference or an advan- 
tage. Surely, no one gained an advantage over Isbrandt- 
sen because Isbrandtsen, under undisclosed circumstances, 
was accorded contract rates by some members of FEC 
when it did not hold an FEC contract. Nor can Isbrandt- 
sen’s receipt of this favorable treatment in the earlier 
eases give rise to any conclusion that anyone unduly 
benefited at the expense of Isbrandtsen when he was 
charged the only correct rate on this cotton, 2.e., the non- 
contract rate. The treatment of Isbrandtsen relative to 
the cotton cannot be considered discriminatory against 
it as compared with the treatment accorded on the earlier 
shipments by FEC members; for in all cases the shipper 
was the same, i.e., Isbrandtsen; and it is an inadmissible 
concept that a shipper can be discriminated against in 
his own favor. 


The FMC’s holding would enable a non-Conference 
operator to assure shippers in a trade that they could 
patronize his service when convenient and, whenever it 
might be necessary, ship via conference lines at contract 
rates without having to sign conference contracts con- 
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taining the shipper’s undertaking to support conference 
services exclusively. Such a result would be destructive 
of the Congressional policy reflected in the enactment 
of P.L. 87-346 (October 3, 1961), “to authorize ocean 
common carriers and conferences thereof * * * to enter 
into effective and fair dual rate contracts * * *,” (Em- 
phasis supplied). 


IV. The record does not warrant an award of repara- 
tion. 


Here we assume arguendo that a case of unjust discrimi- 
nation has been made out. We contend that, nevertheless, 
the evidence in the record, and the FMC’s findings estab- 
lish no basis for the award of reparation. The only effort 
made by Isbrandtsen to establish damage was proof of 
the difference between freight computed at the non-con- 
tract rate and freight computed at the contract rate, The 
FMC, by denominating this differential Isbrandtsen’s “out- 
of-pocket expenses” and “lost profits”, treated it as proof 
of damages. In so doing, the FMC disregarded Penn. R. 
Co. v. International Coal Co., 230 U.S. 184, 204-207 (1913), 
and 1.C.C. v. United States, 289 U.S. 385, 390-391 (1933), 
which held that, in cases of unjust discrimination, the com- 
plainant, in order to recover damages, must prove, by evi- 
dence such as diversion of business to preferred com- 
petitors or compulsion to sell at a lower market price, that 
damage in some amount has resulted from the discrimina- 
tion. Such amount may be more or less than the amount 
of the preference, but it must be proved and not presumed, 
The FMC has followed these principles for 40 years. Eden 
Mining Co. v. Bluefields Fruit & 8.8. Co., 1 U.SS.B. 41, 
47-8 (1922) ; Swift d Co. v. Gulf & South Atlantic Havana 
S.S. Conference, 6 F.M.B. —, Pike & Fischer SRR 265 
(decided February 2nd, 1961). Disregard of these prin- 
ciples was error as a matter of law, and requires that 
the order under review be determined invalid and set 
aside insofar as it awarded reparation to Isbrandtsen. 


ARGUMENT 


Introductory. 


Isbrandtsen found it commercially unattractive to pro- 
vide transportation service which it had undertaken to 
render for Kempner, a cotton exporter who was not an 
FEC contract shipper. The basic issue on this petition is 
whether Isbrandtsen was entitled to place Kempner’s 
cotton aboard vessels of SML, an FEC member, for trans- 
portation to Japan at the lower contract rate provided 
by the FEC tariff for contract shippers in accordance with 
a contract system found by the FMC to be lawful. The 
report on which the FMC order under review was based, 
included a number of findings of fact which were bound 
to prejudice the conclusion and which were unsupported 
by any substantial evidence or contrary to all such evi- 
dence. In addition, the FMC failed to make findings re- 
quested by SML which were material to the issue. 


Because of the importance of considering the applica- 
tion of the legal principles in the light of the correct set of 
facts, our argument will deal first with the FMC’s errone- 
ous findings, then with its erroneous omissions to find and, 
finally, with the correct legal doctrines to be applied to 
the correct state of facts. 
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I. The FMC’s conclusion that SML unjustly dis- 
criminated against Isbrandtsen is predicated upon 
findings of fact which are not supported by any sub- 
stantial evidence or which are contrary to all the 
substantial evidence. 


We reserve for Point III the discussion of the strange 
and new concept stated by the FMC that SML, by charging 
Isbrandtsen the correct, non-contract rate, discrimiriated 
against Isbrandtsen for the reason that some other FEC 
members, at an earlier time, and with respect to other 
commodities, and under undisclosed circumstances, had 
charged Isbrandtsen freight at contract rates although he 
held no FEC contract. 


Under this head we consider a number of the FMC’s 
factual findings which, if well grounded, might be con- 
sidered alternative bases for a holding that SML had 
committed an unlawful discrimination. Because those 
findings are either unsubstantiated or contrary to the 
record and are prejudicial to SML’s case, they should be 
held to be invalid and set aside. 


First, we deal with findings which suggest that Isbrandt- 
sen applied to FEC for a shippers’ contract to cover the 
cotton shipments here involved (App. B, p. 19a), but 
that some representative of FEC told Isbrandtsen that 
FEC “would not permit Isbrandtsen to sign a contract to 
cover these shipments” (App. B, p. 19a). 


The record is clear that the arrangements for the book- 
ing of these shipments on SML’s and Waterman’s vessels 
were initiated by freight forwarders who regularly repre- 
sent the Kempner cotton interests, and that the space was 
reserved in Isbrandtsen’s name (e.g., Exh. 7; Tr. 67).4 


4 References to exhibits in the administrative record will be made 
throughout as above, i.e., ‘‘ (Exh. )’’. References to the tran- 
script of testimony in the administrative record will be shown as 
ScCEr: ee: 
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When SML’s Vice President Davies, in charge of SML’s 
Houston office, noted that Isbrandtsen, whose name did not 
appear on a list of FEC contract shippers, was to be shown 
as shipper of these cargoes, he informed Mr. Horner, West 
Gulf Manager for Isbrandtsen, whose office was in Hous- 
ton, that Isbrandtsen was not a contract shipper. Water- 
man’s Houston office did likewise. When Mr. Horner ap- 
plied to them for a shippers’ contract, he was told by the 
officers in charge of both the SML and Waterman offices, 
that the application would have to be made to FEC in 
New York City (Tr. 419, 113-4; Exh. 3, letters of SML 
dated August 28th, 1952, and of Waterman dated August 
27th, 1952, to Isbrandtsen, Houston). Up to this point, the 
entire course of dealing had been between a representa- 
tive of Isbrandtsen and representatives of two FEC mem- 
ber lines. FEC and its officers and employees were not 
involved in those discussions. 


Mr. Horner passed this advice along to Mr. Crinkley, 
Isbrandtsen’s Executive Vice President at its head office 
at 26 Broadway, New York City. When asked why he 
never did get in touch with the office of FEC, located 
across the street at 11 Broadway, New York City, Mr. 
Crinkley testified (Tr. 1732): 


“A. No, sir. After all, he is a carrier. What were 
we dealing with the Conference for? We were paying 
this money to lines—not to the Conference. 

“I am not concerned with what somebody up in 
New York would say about business moving out of the 
Gulf when they are not principals. 

“Q. At any rate, you didn’t call up Mr. Dennean 
[the Chairman of FEC]? A. No, I didn’t call him 
up.” 


It thus appears that, in connection with a matter which 
has assumed sufficient importance to Isbrandtsen for it to 
initiate and prosecute almost 10 years of litigation, Mr. 
Crinkley and the entire Isbrandtsen organization would 
not telephone across Broadway to the correct party to 


19 


whom applications for and questions regarding FEC con- 
tracts should be addressed. 


Whatever the validity of Mr. Crinkley’s reasons, the 
fact remains, contrary to the FMC findings, that Isbrandt- 
sen never asked the FEC or a representative thereof for 
a contract, and never was refused a contract by the FEC 
or any representative thereof. That the FEC has, at all 
times, been willing to honor a proper application by 
Isbrandtsen for a shippers’ contract is evidenced by the 
contract actually entered into on January 10th, 1945 
(Exh. 59), which was terminated for failure of Isbrandt- 
sen to give its acceptance of amendments proposed by 
FEC in 1948 (Exh. 59d), and by Isbrandtsen’s contract, 
dated April 15th, 1953 (Exh. 59e)—less than a year fol- 
lowing the transactions here in issue. 


The finding that Isbrandtsen dealt with FEC representa- 
tives must have been the result of a confusion between 


representatives of the FEC and representatives of the two 
carriers here involved. 


The FMC also found that SML told Isbrandtsen that 
even if it obtained an FEC shippers’ contract, SML would 
not carry the coiton Isbrandtsen tendered (App. B, 
p. 19a). The administrative record may be searched 
from one end to the other without discovery of the 
slightest evidence to support this finding. In the face of 
the admitted fact that SML did transport all of the cot- 
ton which Isbrandtsen tendered to it, there could not 
possibly be any evidence to support this finding. 


The FMC found that on the dates of the shipments here 
in issue, no other adequate means were available for their 
transportation (App. B, pp. 20a-2la). We do not per- 
ceive any materiality of this finding to any of the issues. 
We quarrel with it only because it is prejudicial in that 
it suggests some compulsion on Isbrandtsen to deal with 
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FEC lines. This suggestion is absolutely without founda- 
tion. In the FMC’s report, there is an additional finding 
setting forth the liner and tramp non-Conference sailings 
in the Gulf-Far East trade during the period 1949-1955 
(App. B, p. 21a). This enumeration shows that in 
1952 there were 54 tramp sailings in the trade. It is 
apparent that quite a few shippers found means of trans- 
portation by water from the Gulf to the Far East during 
1952, without recourse to Conference vessels. More perti- 
nent to the instant case is the FMC’s finding (App. B, 
p- lla) that Isbrandtsen booked Kempner’s cargo on 
SML’s and Waterman’s vessels because of Isbrandtsen’s 
inability to charter a ship for the performance of its 
undertaking. The evidence makes it clear that this “in- 
ability” was not due to the unavailability of ships, but 
rather to Isbrandtsen’s inability or unwillingness to pay 
charter hire at a sufficiently high rate to obtain a vessel 
for this service (Tr. 1663-4). Related to the failure of 
the charter negotiations was Isbrandtsen’s inability to 
obtain other cargoes for the contemplated voyage to sup- 
plement the Kempner cotton (Tr. 150-1; 1665; 1726-9). 


The FMC further found that, during the period of the 
cotton shipments here involved, FEC member lines carried 
cotton for “spot” cotton brokers and forwarders at con- 
tract rates and considered such persons as shippers even 
though they did not own the cotton cargoes (App. B, p. 21a). 
The only evidence on this point was given by the Chair- 
man of FEC, who testified that FEC had entered into 
contracts with “spot” cotton brokers and with forwarders, 
but who testified, with equal clarity, that such contractors 
were charged contract rates only when they shipped 
cargoes owned by them (Tr. 2616-7; 2744-6). Accordingly, 
Isbrandtsen, in being charged the non-contract rate for 
the transportation of Kempner’s cotton, was treated the 
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same as any person shipping another person’s cargo on 
an FEC member’s vessel. 


We submit that if all of these prejudicial and un- 
substantiated findings were stricken from the FMC’s re- 
port, nothing would remain by way of a factual basis for 
a holding that SML had unjustly discriminated against 
Isbrandtsen. Accordingly, the error of the FMC in mak- 
ing these findings in and of itself suffices for a determina- 
tion that the FMC’s order is invalid and should be set 
aside insofar as it holds that SML unjustly discriminated 
against Isbrandtsen and awarded reparation. 


II. The FMC erred in refusing or failing to make 
findings of fact requested by SML which would have 
precluded a holding of unjust discrimination. 


Among the findings of fact which SML requested, were 
several which would contradict the erroneous findings of 
the FMC and which, by themselves, would preclude any 
conclusion that SML had unjustly discriminated against 
Isbrandtsen. Those requested findings were as follows 
(Item 38 of Subd. F of FMC Certification of Record) : 


“107, Although informed by States Marine and 
Waterman that a Conference shipper’s contract could 
only be obtained by Isbrandtsen’s application there- 
for to the Conference office, Isbrandtsen made no 
application to the Conference for such contract (R. 
1731-2). 


“108. States Marine informed Isbrandtsen that 
even if it obtained a shipper’s contract, it would not 
carry the cotton referred to in Finding 102 [the 
cotton here involved] at contract rates because the 
cotton was Kempner’s, and Isbrandtsen had no in- 
terest therein (Exh. 3, States Marine letter of August 
28, 1952). 
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“110. The Conference shipper’s contract form 
which was in effect from February 7, 1950, to April 
15, 1953 (Exhs. 15, 59E), provides, in paragraph 11: 


‘It is agreed that the party herein referred to as 
the Shipper is not the agent or broker for any 
principal, whether disclosed or undisclosed, and 
that no party who is not named herein or at the 
foot hereof shall have any rights as Shipper by 
virtue hereof.’ 


“111. Under the provisions of paragraph 11 of the 
Conference shipper’s contract, Kempner could not 
have made a shipment at contract rates under a 
contract signed by Isbrandtsen. 


“112. Isbrandtsen shipped the cotton referred to 
in Finding 102 hereof [the cotton here involved] to 
the extent that Isbrandtsen offered the same for ship- 
ment and paid freight for the transportation thereof 
computed at non-contract rates. 


“113. Isbrandtsen had no commercial interest in 
the cotton referred to in Finding 102 [the cotton here 
involved], and shipped as stated in Finding 112. It 
had nothing to do with the sale of the cotton. The 
same was marketed by H. Kempner. Isbrandtsen did 
not know whether Kempner made or lost money on 
the transaction. Any damage claimed by Isbrandtsen 
was not as the result of marketing said cotton (R. 
128-30). 


“114, In connection with the cotton referred to 
in Finding 102 [the cotton here involved] and trans- 
ported by States Marine and Waterman, Isbrandtsen 
was not in competition with any seller or buyer of 
cotton (R. 128-30).” 


The parenthetical references in these requested findings 
are to the pages of the transcript and the exhibits in the 
administrative record which fully support the proposed 
findings. 


We have discussed the evidence supporting our re- 
quested findings numbered 107, 108, and 112, in refuting 


the inconsistent findings made by the FMC under Point I, 
supra. 


The crucial provision of paragraph 11 of the uniform 
FEC shippers’ contract appears from the document itself. 
The ultimate fact recited in our requested finding No. 111 
necessarily follows from the clear meaning of paragraph 
11 of the contract, and the facts included in our requested 
finding No. 108. The undisputed evidence which supports 
our requested findings Nos. 107, 108, 110, and 111 clearly 
establishes that Isbrandtsen was never refused an FEC 
shippers’ contract by anyone who could have executed the 
contract with Isbrandtsen; and that, even had such a con- 
tract been concluded, the instant shipments would not, by 
its terms, have been entitled to the contract rate. 


The undisputed evidence which supports our requested 
findings Nos. 113 and 114 would preclude a holding of un- 
just discrimination against Isbrandtsen, and of Isbrandt- 


sen’s right to reparation. The record reference cited in 
support of those findings consists of an illuminating ex- 
change between the Chief Examiner and Mr. Horner, 
Tsbrandtsen’s West Gulf manager, who testified for 
Isbrandtsen regarding the relationship of Isbrandtsen to 
the shipments here in issne (Tr. 128-130) : 


“Examiner Basham: I won’t foreclose you on that; 
as I understand it, Isbrandtsen claims no ownership 
of this cotton? 

The Witness: None whatever. 

Examiner Basham: You had nothing to do with 
the sale of this cotton? 

The Witness: Nothing. 

Examiner Basham: The cotton was marketed by 
H. Kempner? 

The Witness: That is correct. 

Examiner Basham: You don’t know whether or not 
he made or lost money on the transaction? 

The Witness: I haven’t the slightest idea. 

Examiner Basham: As a matter of fact he was 
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better off with this arrangement than if he had actu- 
ally gotten the contract rate? 

The Witness: He was, $1.80 as compared to $2.00. 

Examiner Basham: And the only damage you are 
seeking here is because your booking arrangement fell 
through? 

The Witness: We lost twice as much money as we 
should have. 

Examiner Basham: And your damage here you 
claim is the measure of the difference between the 
contract and noncontract rate? 

The Witness: Yes. 

Examiner Basham: And your damage did not re- 
sult in any way through the merchandising of the 
commodity? 

The Witness: None whatever.” 


This testimony is not only uncontroverted, but is ac- 
tually corroborated by the testimony of Mr. Kempner, 
himself (Tr. 1393). 


Clearly, then, Isbrandtsen was not a “shipper” in this 
transaction in the ordinary connotation of that term. To 
determine whether Isbrandtsen suffered unjust discrim- 
ination, it would be necessary to find that some other 
person, similarly situated, was preferred. If another 
such person, i.e., a defaulting, non-Conference carrier 
seeking to minimize damages by rebooking cargo on Con- 
ference vessels, ever existed, that fact does not appear in 
the administrative record. 


Each of the foregoing findings, or its fair intendment, 
was found by the Chief Examiner in his recommended 
decision (at paragraphs numbered 44 and 45, including 
footnote 19, and at pp. 46-7; Item 44 of Subd. F of FMC 
Certification of Record). The FMC, of course, was not 
precluded from differing with its Chief Examiner as 
to the propriety and materiality of the findings which he 
made. However, as the presiding officer at the lengthy 
hearings, in the course of which 4,787 pages of transcript, 
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and more than 180 exhibits were received in the record, 
the Chief Examiner’s rulings on findings of fact are 
entitled to considerable weight and may not be rejected 
without satisfactory explanation. 


In Re United Corp., 249 F. 2d 168 (3rd Cir., 1957), in- 
volved the rejection by the Securities and Exchange Com- 
mission of its examiner’s recommendation as to an 
allowance of fees and disbursements to a stockholders’ 
representative. In its decision, the Commission substi- 
tuted a lower total allowance without specification of the 
reasons therefor. After discussing and quoting from Uni- 
versal Camera Corp. v. N.L.R.B., 340 U.S. 474, 493-4 
(1951), the court held that the action of the Securities and 
Exchange Commission violated “the unequivocal mandate” 
of the Administrative Procedure Act (§7, 60 Stat. 242; 
5 U.S.C. §1007), stating (249 F. 2d at 181): 


“se * * As to every material issue presented, an ad- 
ministrative agency must make findings of fact. 
Further, where the agency fails to adopt the findings 
of the hearing examiner, the Act requires the agency to 
make a finding or ruling on each exception taken to 
the intermediate report. The Order of the Commis- 
sion here fails to mect these standards. * * *” (Em- 
phasis supplied.) 


Such weight was not accorded to the Chief Examiner’s 
findings by the FMC’s report, which gave no explanation 
whatsoever for the FMC’s failure or refusal to make the 
above findings and its consequent overruling, to that ex- 
tent, of the recommended decision. 


As will appear from our argument below on the legal 
points, the making of the above findings would have pre- 
cluded the making of the conclusions that Isbrandtsen 
was the victim of unjust discrimination, and that it was 
entitled to reparation. Accordingly, the FMC’s failure or 
omission to make these findings constitutes a second basis 
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for determining that the order under review is invalid 
and should be set aside to the extent that it holds that 
SML violated §17 of the Shipping Act, 1916, 39 Stat. 
734 (46 U.S.C. §816), and that it should pay to Isbrandt- 
sen reparation therefor. 


III. Upon proper findings of fact, the FMC’s hold- 
ing that SML violated Sec. 17 of the Shipping Act, 
1916, was invalid, and its order based thereon should 
be set aside, pro tanto. 


Less than six months after the decision in the instant 
case, the FMC issued its report in West Indies Fruit Com- 
pany, et al. v. Flota Mercante Grancolombiana, Docket 927, 
decided January 22nd, 1962. There, banana importers who 
brought their merchandise into the United States through 
Galveston, Texas, complained of unjust discrimination on 
the ground that Grancolombiana’s rate for the carriage of 
bananas from Ecuador to Galveston was the same as its 
rate for the carriage of bananas from Ecuador to Balti- 
more. The voyage to Baltimore was approximately 400 
miles longer and required about an extra day’s steaming 
time. 


The FMC held that the complainants had the burden of 
establishing “an effective competitive relationship between 
themselves and banana importers into Baltimore. On the 
record before us they have failed to do so.” (Multilith 
op., p. 5.) The FMC stated the law regarding proof of 
undue preference or prejudice, or unjust discrimination 
as follows (Multilith op., pp. 4-5): 


“° * * Prejudice to one shipper to be unjust must 
ordinarily be such that it constitutes a source of posi- 
tive advantage to another. Philadelphia Ocean Traffic 
Bureau v. The Export S.S. Corp., 1 US.S.B. 538 
(1936). There must be at least two interests involved 
in any case of preference, prejudice or discrimination, 
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and it is essential that there be established an exist- 
ing and effective competitive relationship between the 
two interests. Huber Mfg. Co. v. N.V. Stoomvart 
Maatschappij ‘Nederlana’, 4 F.M.B. 343 (1953), Amer- 
ican Peanut Corp. v. M. & M.T. Co., 1 U.S.S.B. 78 
(1925), Boston Wool Trade Assn. v. M. & M.T. Co., 
1 US.S.B. 24 (1921), Eagle-Ottawa Leather Co. v. 
Goodrich Transit Co., 1 U.S.S.B. 101 (1926). This 
competitive relationship is necessary not only to show 
the extent to which the complaining shipper was dam- 
aged by the alleged preference, prejudice or dis- 
crimination; its establishment is also necessary to 
prove the violation itself. American Peanut Corp. v. 
M. & M.T. Co., Supra; Boston Wool Trade Assn. v. 
M. & M.T. Co., Supra. Complainants have confused 
proof of the competitive relationship itself with proof 
of the character, intensity and effect of that relation- 
ship. In order to prove a violation of Sections 16 
and 17, it is necessary to first establish the competitive 
relationship itself. Proof of the character, intensity 
and effect of the competitive relationship is necessary 
to prove the amount of damages and sustain an award 
of reparations.” 


Measured by these standards for the establishment of 
unjust discrimination, the record here falls far short of 
including the required elements. 


The FMC found that four members of the Conference 
other than SML and Waterman had charged Isbrandtsen 
the lower contract rates on shipments made by it some 
months before the instant transactions even though it 
did not have a shipper’s contract (App. B, pp. 21a, 39a). 
The FMC then charged that SML and Waterman, as mem- 
bers of FEC discriminated against Isbrandtsen by charg- 
ing it non-contract rates because it did not have a contract. 
In the first place, the Board did not pretend to find, and on 
the evidence it could not have found, that Isbrandtsen 
was thereby discriminated against as compared with any 
other shipper. Isbrandtsen paid the freight in both situ- 
ations which are to be compared. It would be a strange 
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doctrine that would contemplate a ruling that one com- 
pany suffered unjust discrimination by reason of a pref- 
erence it enjoyed. 


The four FEC members who gave Isbrandtsen contract 
rates when it did not hold a contract may have accorded 
to Isbrandtsen a preference and advantage as against 
(i) contract shippers, who were required to agree to give 
exclusive patronage to the Conference lines as a condi- 
tion for obtaining the lower rates; and (ii) other non- 
contract shippers, who were charged non-contract rates 
because they did not have contracts. The circumstances 
under which the four lines extended this preference to 
Isbrandtsen are not disclosed, but these incidents were 
doubtless due to the fact that Isbrandtsen, which is a 
merchant as well as a carrier, at one time had been a 
contract shipper and these four lines, without inquiring 
at the FEC office, supposed it still to be. 


Whatever may have been the circumstances, however, 
Isbrandtsen gained from the rates charged by these four 
carriers no proscriptive right to enjoy contract rates on 
all commodities without signing a contract. No discrim- 
ination can be worked out as against SML and Waterman 
because they charged Isbrandtsen the non-contract rate 
which was the only correct rate. There was no proof that 
either SML or Waterman gave any other non-contract 
shipper the benefit of contract rates. 


The Board found and concluded that Isbrandtsen had 
been unlawfully discriminated against because non-con- 
tract rates were charged by SML and Waterman with 
respect to these cotton shipments, whereas, on the same 
ships, contract shippers shipped similar cotton at contract 
rates. This contention falls to the ground because of the 
peculiar status of Isbrandtsen with respect to these ship- 
ments. 


Isbrandtsen was not in competition with any other ship- 
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pers of cotton from the Gulf to the Orient. The FMC’s 
report (App. B, p. 39a) stresses that Isbrandtsen’s name 
appears as shipper on the bills of lading and that Isbrandt- 
sen paid the freight. So much is conceded. But those 
circumstances have no bearing on the question here in- 
volved. The question involved is, did Isbrandtsen suffer 
any commercial disadvantage when contrasted with the 
treatment accorded other cotton shippers. On that point, 
the paramount questions are (a) was Isbrandtsen in fact 
the owner of the cotton; and (b) was Isbrandtsen the 
seller of the cotton; and (c) did Isbrandtsen suffer a 
merchandising loss in the sale of the cotton due to the 
charge to it of the non-contract rate. The FMC did not 
probe these issues. If it had done so, the FMC would 
have found that Isbrandtsen did not own the cotton, had 
no interest in it and suffered no commercial disadvantage 
with respect to the cotton because of the rate charged. 
So much appears clearly from the colloquy between Chief 
Examiner Basham and Mr. Horner, Isbrandtsen’s Gulf 
representative (Tr. 128-30) quoted above at pages 23-24. 


There can, therefore, be no pretense that Isbrandt- 
sen was in competition with American cotton exporters 
or with Japanese importers. These controlling facts, the 
FMC completely overlooked. 


Isbrandtsen’s position here was that of a non-Confer- 
ence carrier who contemplated defaulting on its obligation 
to transport cotton for Kempner, a non-contract shipper; 
and who, in order to avoid heavy liability to Kempner, 
who concededly would have had to pay SML $2.20 per 
100 pounds, instead of the $1.80 agreed to by Isbrandtsen, 
procured substitute transportation via SML and Water- 
man. Isbrandtsen’s position was unique. There is no 
evidence that any other person, before or since, has oc- 
cupied a similar position with respect to cargo carried by 
any Conference line. By reason of the uniqueness of 
Isbrandtsen’s position, it would be impossible to find the 
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competitive disadvantage, vis-d-vis another person simi- 
larly situated, which has always been considered pre- 
requisite to a holding of unjust discrimination under §17 
of the Shipping Act, 1916, 39 Stat. 734 (46 U.S.C. §816). 


Even if Isbrandtsen’s relationship to the instant ship- 
ments were to be considered comparable to the position 
of “spot” cotton brokers and forwarders, we have shown, 
under Point I, supra, that persons in those callings may 
ship pursuant to FEC contracts at contract rates only 
when the cargoes consist of merchandise owned by them. 
Accordingly, there is nothing in the history of FEC’s 
treatment of “spot” cotton brokers and forwarders which 
assists Isbrandtsen’s claim of unjust discrimination. 


Apart from the lack of a legal foundation for a holding 
of unjust discrimination, such a holding, under the cir- 
cumstances of this case, is inconsistent with the main 
holding of the FMC, and a recent pronouncement of Con- 
gressional policy. The FMC held that the FEC’s con- 
tract system is and was lawful. Within the compass of 
the same opinion, the FMC pointed the way for non-con- 
ference carriers to render the system nugatory. If the 
law is that a non-conference line may have a shippers’ 
contract with a conference and, under the terms of that 
contract, cause merchandise of non-contract shippers to 
be transported by conference vessels at the contract rates, 
no reason would exist for any shipper to sign a contract 
with the conference. He could ship on the non-confer- 
ence line at cut rates whenever such service was available 
and convenient, and when necessary, could have his mer- 
chandise forwarded by conference vessels in the name of 
the non-conference line at contract rates. The entire ob- 
jective of maintaining rate stability in a trade, regard- 
less of the rate practices of non-conference operators, 
would be forfeited. 


Such a result not only would subvert the FMC’s prin- 
cipal holding; it would directly conflict with Congressional 
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policy as declared even more recently than the issuance 
of the FMC’s decision in this case. 


On October 3rd, 1961, the President approved P.L. 
87-346, 75 Stat. 762. This statute was enacted following 
three years of Congressional inquiry which had been 
touched off by Federal Maritime Board v. Isbrandtsen 
Co., 356 U.S. 481 (1958). The purpose of P.L. 87-346 is 
stated to be: 


“To amend the Shipping Act, 1916, as amended, to 
authorize ocean common carriers and conferences 
thereof serving the foreign commerce of the United 
States to enter into effective and fair dual rate con- 
tracts with shippers and consignees, and for other 
purposes.” 

From what has been said above, it is clear that there 
would be no such thing as an “effective” contract system 
if the FMC’s present holding that Isbrandtsen suffered 
unjust discrimination were allowed to stand. 


Because there is no basis, in fact or in law, for a holding 
that SML violated §17 in its treatment of Isbrandtsen, 
the order under review should be adjudged to be invalid 
to the extent that it so held and directed payment of 
reparation to Isbrandtsen on account of such unlawful 
discrimination. 


IV. The record does not warrant an award of 
reparation. 


Even if the FMC’s conclusion that Isbrandtsen was the 
victim of unlawful discrimination had been sound, its 
further conclusion that Isbrandtsen was entitled to an 
award of reparation was contrary to law. 


The amount of the award—$5,455—was exactly the 
amount demanded by Isbrandtsen in its complaint before 
the FMC and represents (except for the omission of 70 
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cents) exactly the difference between freight on the ship- 
ments involved computed at the non-contract rate, and 
such freight computed at the contract rate. The FMC’s 
Opinion states (App. B, p. 40a): 


“Isbrandtsen showed further that it incurred expenses, 
lost profits and suffered damages to the extent of its 
out of pocket expenses as the result of the denial of 
a contract and payment of the higher rates.” 


This statement is without any support in the record. The 
only proof adduced by Isbrandtsen was that it paid the 
higher non-contract rate, and it would have paid $5,455.70 
less if it had been charged the contract rate. Accordingly, 
the record is utterly without foundation for an award of 
reparation. 


The standard for proof in support of an award of 
reparation under the Shipping Act was detailed by the 
FMC in Eden Mining Co. v. Bluefields Fruit & S. S. Co., 
1U.8. 8S. B. 41 (1922). The complainant there established 


to the satisfaction of the FMC that it had paid rates which 
were illegally discriminatory against it, and sought repara- 
tion in the amount of the difference between the freight 
charges at the rates assessed against it and such charges 
computed at the rates accorded to its competitors. The 
FMC denied reparation, stating (Id. at 47-48): 


“We think that to accept the contention of the 
complainants in this connection would be to read 
into the statute a meaning which its plain wording 
does not warrant. Section 22 of the act provides that 
any person may file with the board a sworn complaint 
setting forth any violation thereof, and asking ‘repara- 
tion for the injury, if any, caused thereby.’ It further 
provides that in the event certain requirements of the 
statute are met, the board ‘may direct the payment, 
on or before a day named, of full reparation to the 
complainant for the injury caused by such violation.’ 
It can not be inferred from the language used that 
compensation for other than the actual damage in- 
curred is to be granted. It may be that in a case of 
this character the injury sustained by the complain- 
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ants because of the unlawful discrimination practiced 
was greater than the amount of the difference between 
the rate charged them and preferred shippers, or it 
may be that it was less. As was said in connection 
with this subject in a similar case involving repara- 
tion under a practically identical statute: “Che statute 
gives a right of action for damages to the injured 
party, and by the use of these legal terms clearly indi- 
cated that the damages recoverable were those known 
to the law and intended as compensation for the in- 
jury sustained. It is elementary that in a suit at law 
both the fact and the amount of damage must be 
proved. And although the plaintiff insists that in 
all cases like this the fact and amount of pecuniary 
loss is a matter of law, yet this contention is not sus- 
tained by the language of the act, nor is it well 
founded in actual experience.’ Pennsylvania Railroad 
Company v. International Coal Mining Company, 230 
U. S. 184. 

“While, as in the instant case, the fact of discrimi- 
nation in violation of provisions of the shipping act 
may be proved and the board find accordingly, in re- 
spect to awarding reparation under section 22 of the 
act for injury alleged to have been caused by such 
discrimination, the fact of injury and the exact amount 
of pecuniary damage must be shown by further and 
other proof before the board may extend relief. We 
think it is clear that proof of unlawful discrimination 
within the meaning of the act, by showing the charg- 
ing of different rates from shippers receiving the 
same service, does not. as a matter of course, establish 
the fact of injury and the amount of damage to which 
the complainants may be entitled by way of repara- 
tion.” (Emphasis supplicd.) 


In so deciding, the FMC was applying the measure of 
reparation for discrimination set forth in Pennsylvania 
Railroad Co. v. International Coal Co., 230 U. S. 184, 197- 
198, 200-201, 203-205 (1913). The holding in Pennsylvania 
Railroad Co. was followed more recently in I. C. C. v. 
United States, 289 U. S. 385, 390-391 (1933), where the 
Court stated with respect to a shipper seeking reparation: 


“He is to recover the damages that he has suffered, 
which may be more than the preference or less (Penn. 
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R. Co. v. International Coal Co., supra, pp. 206, 207), 
but which, whether more or less, is something to be 
proved and not presumed. Ibid., p. 204. ‘Recovery 
cannot be had unless it is shown that, as a result of 
defendant’s acts, damages in some amount susceptible 
of expression in figures resulted.’ Keogh v. C. & 
N. W. Ry. Co., supra, p. 165. The question is not how 
much better off the complainant would be today if it 
had paid a lower rate. The question is how much 
worse off it is because others have paid less. 

“The answer to that question is not independent of 
time and place and circumstance. It calls for some- 
thing more than the use of a mathematical formula. 
If by reason of the discrimination, the preferred pro- 
ducers have been able to divert business that would 
otherwise have gone to the disfavored shipper, dam- 
age has resulted to the extent of the diverted profits. 
If the effect of the discrimination has been to force 
the shipper to sell at a lowered market price (Penn. 
R. Co. v. International Coal Co., supra, p. 207; 
Hoover v. Penn. R. Co., 156 Pa. St. 220, 244; 27 Atl. 
282), damage has resulted to the extent of the reduc- 
tion. But none of these consequences is a necessary 
inference from discrimination without more.” (Em- 
phasis supplied.) 


Of course, Isbrandtsen was not a cotton exporter. It 
follows that other exporters were not enabled to divert 
cotton business from Isbrandtsen that would otherwise 
have gone to it and that there were no diverted profits; 
nor was the effect of the discrimination, if any, to force 
Isbrandtsen to sell at a lowered market price, for Isbrandt- 
sen sold no cotton at any price. Thus, Isbrandtsen’s proof 
utterly failed to bring it within the criteria established 
by both the Supreme Court of the United States and 
the FMC’s predecessors. The FMC was not at liberty to 
disregard those governing precedents. 


The FMC cites Swift & Co. v. Gulf & South Atlantic 
Havana S.S. Conference, 6 F.M.B. —, Pike & Fischer 
SRR 265 (decided February 2nd, 1961), as authority for 
the rule on reparation which we have set forth. How- 
ever, the FMC, in the instant case, sought to distinguish 
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Swift on the ground that there the complainant made a 
general request for reparation for the damages which it 
suffered, whereas here, Isbrandtsen asked for a specific 
sum (App. B, p. 41a). No such distinction is justi- 
fied. The question in a reparation case is not: What did 
the complainant ask for? Rather, it is: What did the 
complainant prove? If anything is clear, it is that the 
complainant seeking reparation for unjust discrimination 
must prove more than that he paid a higher rate than 
some other people did. As the cases state, the damage 
suffered by the complainant may be more or it may be 
less than the excess of his charges over the charges made 
to others. Accordingly, the fact that his prayer for re- 
lief asks for reparation in the exact amount of the dif- 
ference in charges does not relieve him of the necessity 
of proving that he suffered recoverable damages and the 
exact amount of those damages. 


The present case must not be confused with actions to 
recover an excess of freight money collected, over and 
above freight at the tariff rate. Under the Shipping Act, 
1916, prior to the 1961 amendments, such actions were 
provided for only with respect to transportation by water 
in interstate commerce (§18, 39 Stat. 735, 46 U.S.C. §817, 
redesignated §18(a) by P.L. 87-346). It was not until 
P.L. 87-348 added §18(b) (3), on October 3, 1961, that 
there was any authority for the recovery of overcharges in 
foreign commerce, absent a showing of unjust preference, 
prejudice, or discrimination. However, P.L. 87-346 would 
not help Isbrandtsen even if it had been in effect at the 
time of the transactions here involved, for the rate 
charged Isbrandtsen was, by the FMC’s principal holding 
a lawful tariff rate. Isbrandtsen would still have to es- 
tablish its right to reparation on the basis of its claim 
of unjust discrimination. 


At an early stage in these proceedings, Isbrandtsen 
made a motion to the FMC in the nature of a motion for 
summary judgment. One of the grounds for denial of 
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that motion was the proposition that Isbrandtsen, in order 
to be entitled to an award of reparation, would have to 
make proof of its actual damages suffered. Isbrandtsen 
Co., Inc. v. States Marine Corp. of Delaware, 4 F.M.B. 
511, 514 (1954). That determination established the law 
of this case. The FMC adhered to the principle restated 
in Swift, supra. The principle is still correct; it should 
be applied in the instant case; and its application requires 
that the order under review be adjudged invalid and be 
set aside to the extent that it directs SML to pay repara- 
tion to Isbrandtsen. 


Conclusion 


The order under review should be adjudged to be invalid 
and should be set aside, insofar as it determines that SML 
unjustly discriminated against Isbrandtsen and should pay 
reparation therefor, because it is predicated upon errone- 


ous findings of fact; because the invalid conclusions could 
not have been reached if the proper findings, requested by 
SML, had been made; and because it is contrary to law 
with respect to the elements necessary to establish un- 
lawful discrimination under §17 of the Shipping Act and 
the right to reparation therefor under §22 of the Shipping 
Act. 


Respectfully submitted, 


ELKAN TURK, 
ELKAN TURK, JR., 
120 Broadway, 
New York 5, N. Y., 
Attorneys for Petitioner. 


Herman GoLpMan, 
Sot D. Bromsszre, 
Of Counsel. 
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Appendix A 


The Relevant Parts of the Statutes Involved 
(Extracted from U.S. Code) 


I. Shipping Act, 1916, 39 Stat. 728, as amended, 46 
U.S.C. §§ 801, et seg.: 


Section 17, 46 U.S.C. §816: 


“No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriniinatory between ship- 
pers or ports, or unjustly prejudicial to exporters of 
the United States as compared with their foreign com- 
petitors. Whenever the Federal Maritime Board finds 
that any such rate, fare, or charge is demanded, 
charged, or collected it may alter the same to the 
extent necessary to correct such unjust discrimination 


or prejudice and make an order that the carrier shall 
discontinue demanding, charging, or collecting any 
such unjustly discriminatory or prejudicial rate, fare, 
or charge.” 


* * * * 


Section 18, 46 U.S.C. §817: 


“(a) Every common carrier by water in interstate 
commerce shall establish, observe, and enforce just 
and reasonable rates, fares, charges, classifications, 
and tariffs, and just and reasonable regulations and 
practices relating thereto * * °. 


* * * * 


“No such carrier shall demand, charge, or collect a 
greater compensation for such transportation than the 
rates, fares, and charges filed in compliance with this 
section, except with the approval of the Board and 
after ten days’ public notice in the form and manner 
prescribed by the Board, stating the increase proposed 
to be made; but the Board for good cause shown may 
waive such notice.” 

* * i * 
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“(b) eee 


“(3) [As added on October 3, 1961, by P.L. 87-346, 
75 Stat. 765] No common carrier by water in 
foreign commerce or conference of such carriers 
shall charge or demand or collect or receive a 
greater or less or different compensation for the 
transportation of property or for any service in 
connection therewith than the rates and charges 
which are specified in its tariffs on file with the Com- 
mission and duly published and in effect at the time; 
nor shall any such carrier rebate, refund, or remit 
in any manner or by any device any portion of the 
rates or charges so specified, nor extend or deny to 
any person any privilege or facility, except in ac- 
cordance with such tariffs.” 


Section 22, 46 U.S.C. $821: 


“Any person may file with the Federal Maritime 
Board a sworn complaint setting forth any violation 


of this chapter by a common carrier by water, or 
other person subject to this chapter, and asking 
reparation for the injury, if any, caused thereby. 
The Board shall furnish a copy of the complaint to 
such carrier or other person, who shall, within a 
reasonable time specified by the Board, satisfy the 
complaint or answer it in writing. If the complaint 
is not satisfied the Board shall, except as otherwise 
provided in this chapter, investigate it in such man- 
ner and by such means, and make such order as it 
deems proper. The Board, if the complaint is filed 
within two years after the cause of action accrued, 
may direct the payment, on or before a day named, 
of full reparation to the complainant for the injury 
caused by such violation.” 


Ad * . 
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II. Review Act of 1950, 64 Stat. 1129, as amended, 5 
U.S.C. §§1031, et seq.: 


Sec. 2,5 U.S. C. §1032: 


“The court of appeals shall have exclusive jurisdic- 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of, all final orders (a) of 
the Federal Communications Commission made re- 
viewable in accordance with the provisions of section 
402 (a) of Title 47, and (b) of the Secretary of Agri- 
culture made under the Packers and Stockyards Act, 
1921, as amended, and under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, except 
orders issued under sections 210 (e), 217a, and 
499¢(a) of Title 7, and (c) such final orders of the 
United States Maritime Commission or the Federal 
Maritime Board or the Maritime Administration en- 
tered under authority of the Shipping Act, 1916, as 
amended, and the Intercoastal Shipping Act, 1933, as 


amended, as are now subject to judicial review pur- 
suant to the provisions of section 830 of Title 46. 

“Such jurisdiction shall be invoked by the filing of 
a petition as provided in section 1034 of this title.” 


See. 3,5 U. S. ©. §1033: 


“The venue of any proceeding under this chapter 
[Act] shall be in the judicial circuit wherein is the 
residence of the party or any of the parties filing the 
petition for review, or wherein such party or any of 
such parties has its principal office, or in the United 
States Court of Appeals for the District of Columbia.” 
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Appendix B 
Petition to Review an Order of the Federal Maritime Board 


IN THE 
UNITED STATES COURT OF APPEALS 
For tHe District oF CoLumBia CIRCUIT 
Case No. 16,667 
o_o 
States Marine Lives, Inc., 


Petitioner, 


Unitep States or America and 
FeperaL Maritime Commission, 
Respondents. 


—____ 4 _____. 


The Petition of States Marine Lines, Inc. respectfully 
shows: 


First: This Petition is filed and the jurisdiction of 
this Court is invoked pursuant to §4 of Pub. L. 901, ¢. 
1189, 81st Cong., 2d Sess. (December 29, 1950) (herein- 
after, the “Hobbs Act”), 64 Stat. 1130, 5 U.S.C. §1034, to 
enjoin, set aside, and determine to be invalid an order of 
the Federal Maritime Board in a proceeding entitled 
Isbrandtsen Company, Inc., Complainant, -vs- States 
Marine Corporation of Delaware et al, Respondents 
(hereinafter, the Board’s Final Order). A copy of the 
Final Order is annexed hereto, marked Exhibit A, and 
made a part hereof. 

Pursuant to Reorganization Plan No. 7 of 1961 (1961 
U.S. Code, Cong. & Admin. News 2295, et seq.), in accord- 
ance with the Reorganization Act of 1949, as amended, 
the Federal Maritime Board, which made the Final Order, 
was abolished on August 11, 1961, and all of its functions 
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under the Shipping Act, 1916, as amended (46 U.S.C. 
§§801 et seq.), so far as here material, were transferred 
to the Federal Maritime Commission, which was created 
by the Reorganization Plan. 


Szconp: The Petitioner, States Marine Lines, Ine., is 
a corporation duly organized and existing under and by 
virtue of the laws of the State of Delaware, and has an 
office and place of business in the Albee Building, 15th 
and G Streets, N.W., in the District of Columbia. 

When this proceeding was instituted in November, 1952, 
the corporate title of Petitioner was States Marine Cor- 
poration of Delaware. Its corporate title has been duly 
changed to States Marine Lines, Inec., in accordance with 
the laws of the State of Delaware 


Tump: The Petitioner is a common carrier by water 
in the foreign commerce of the United States, and is a 
party to U.S. Shipping Board Agreement No. 17, as 
amended, providing for the establishment of the Far East 
Conference, which, together with the agreements amenda- 
tory thereof, was duly approved pursuant to §15 of the 
Shipping Act, 1916, as amended (46 U.S.C. §814). Venue 
of this proceeding is properly before this Court pursuant 
to §3 of the Hobbs Act (5 U.S.C. §1033). 


Fourt: The United States of America is made a Re- 
spondent herein pursuant to §5 U.S.C., §1034. The Fed- 
eral Maritime Commission is made a Respondent herein 
pursuant to Rule 38(a) of this Court. 


Firtu: The Final Order was entered in a proceeding 
instituted by Isbrandtsen Company, Ine. against the mem- 
bers of the Far East Conference for the purpose of having 
the Federal Maritime Board determine that the dual rate 
contract—non contract system (hereinafter, the Contract 
System) be declared to be illegal per se. Under the Con- 
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tract System, the Petitioner and the other members of the 
Far East Conference charged lower rates (hereinafter, 
Contract Rates) to shippers who entered into exclusive 
patronage contracts with members of the Far East Con- 
ference (hereinafter, Contract Shippers), and rates higher 
by Four ($4.00) Dollars a ton (hereinafter, Non-Contract 
Rates) to all other shippers (hereinafter, Non-Contract 
Shippers). 

The attack by Isbrandtsen Company, Ine. (hereinafter, 
Isbrandtsen) on the legality of the Contract System was 
predicated principally on the grounds (a) that any con- 
tract system is illegal per se, and (b) because it was 
alleged that the Contract System had not received requisite 
Federal Maritime Board approval. The Final Order de- 
termined the aforesaid issues in favor of the Petitioner 
and the other members of the Far East Conference. 

The Final Order, however, determined that the Peti- 
tioner had unlawfully discriminated against Isbrandtsen 
as a shipper of certain cotton, by requiring Isbrandtsen to 
pay the Non-Contract rates for the transportation of the 
cotton. The Board further found that the Petitioner was 
liable to Isbrandtsen for the payment of reparations in 
the exact amount (minus $.70) of the difference between 
freight on the cotton computed at Contract Rates and 
freight thereon computed at Non-Contract Rates. No 
proper proof of damage was offered. 


Sixtu: Petitioner desires this Court to review only that 
portion of the Final Order which determines that the Peti- 
tioner was under any liability for reparations to Isbrandt- 
sen, and which determines that the amount of the liability, 
if any, is Five Thousand Four Hundred and Fifty-five 
($5,455.00) Dollars. 

In the Report of the Federal Maritime Board, a copy of 
which is a part of Exhibit A, hereto attached, the Board 
made all of the findings which were necessary to the va- 
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lidity of the Contract System. It found that the Contract 
System was not a predatory device and that it did not 
have the purpose or effect of curtailing, stifling, or de- 
stroying competition. It also found that the Contract 
System had received the necessary approval. The Board 
further found, without any evidence in the support of 
such finding, that Isbrandtsen had been denied a ship- 
per’s contract and concluded that if Isbrandtsen had re- 
ceived a shipper’s contract it would have been entitled 
to the benefit of the Contract Rates. This conclusion was 
predicated upon the finding that four (4) other members 
of the Conference had extended Contract Rates to Is- 
brandtsen, notwithstanding that Isbrandtsen was not a 
Contract Shipper, whereas Petitioner had denied Contract 
Rates because Isbrandtsen had no shipper’s contract. 

The Petitioner asserts that such finding is no basis for 
a conclusion that Petitioner discriminated against Is- 
brandtsen. Further, the evidence conclusively showed 
that the cotton in question was not the property of Is- 
brandtsen, but was the property of one H. Kempner, who 
was not a Contract Shipper. The evidence conclusively 
showed that Isbrandtsen, which is a common carrier by 
water, had entered into an agreement to carry this very 
cotton for Kempner at rates lower than the Contract 
Rates, and that Isbrandtsen made such a contract when it 
believed that it could charter tonnage to lift this cotton 
on a basis profitable to Isbrandtsen. These expectancies 
were disappointed, and Isbrandtsen undertook to ship this 
cotton in its own name by the Petitioner and demanded 
the benefit of Contract Rates. It is apparent from the 
foregoing that Isbrandtsen was not a dealer in cotton but 
was, rather, a forwarder or a jobber of ocean space. The 
Board found that there was discrimination because the 
Petitioner carried other cotton on the same vessel at Con- 
tract Rates. Petitioner contends that this finding is er- 
roneous because it was admitted on the record that Is- 
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brandtsen had no interest in the cotton and suffered no 
merchandising loss because of the rate at which the cot- 
ton was carried. Kempner, the owner and seller of the 
cotton, suffered no loss because he paid Isbrandtsen for 
the carriage of this cotton at a rate below the Confer- 
ence Contract Rate. The finding was also erroneous be- 
cause Isbrandsten offered no evidence that any other job- 
ber of shipping space or forwarder had received the bene- 
fits of Contract Rates. 

The finding of discrimination was both contrary to law 
and without any substantial evidence in its support. 


Seventu: If the Final Order should be permitted to 
become effective, it would very substantially lessen the 
stabilizing effect, not alone of the Contract System, but of 
other similar contract systems for it will have shown the 
way whereby a non-Conference competitor can obtain Con- 


tract Rates for Non-Contract Shippers. Thus, the incen- 
tive for shippers to become Contract Shippers will be les- 
sened and rate stability will be greatly shaken. 


Eicuta: The trial of the proceeding which resulted in 
the Final Order was consolidated with the trial for other 
proceedings entitled Dockets 732, 733, 734, and 735. The 
Complainants in those cases were, respectively, H. Kemp- 
ner, Galveston Cotton Company, and Texas Cotton Indus- 
tries. In Dockets 733, 734, and 735, the complaints of 
those Complainants against the Far East Conference, also 
challenging the validity of the Contract System, were dis- 
missed by the Final Order. H. Kempner, Galveston Cot- 
ton Company, and Texas Cotton Industries have filed a 
Petition before this Court to review the Final Order in- 
sofar as it dismisses their Petition. Their Petition for 
Review has been designated No. 16,658. The Petitioner 
states these circumstances for such action as the Court 
may desire to take to serve its own convenience, and the 
expediting of the litigation. 
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Niyto: Heretofore and on or about September 7, 1961 
the Petitioner filed with the Federal Maritime Counission 
a Petition for Reconsideration of the Final Order inso- 
far as it awarded reparations against Petitioner. This 
Petition is being filed in order to preserve the rights of 
the Petitioner to judicial review of the Final Order, in 
view of the sixty (60) day limitation of time for the filing 
of the Petition for Review, contained in §4 of the Hobbs 
Act (5 U.S.C. 1034). 


Wnrerrerore, Petitioner prays that this Honorable Conrt 
make and enter an order . . . (1) setting aside and an- 
nulling and reversing, and enjoining the enforcement of 
the Report and Order of the Federal Maritime Board 
made on August 4, 1961 and served on August 9, 1961, to 
the extent that said Report and Order determined that 
the Petitioner had unlawfully discriminated against Is- 


brandtsen Company, Ine. and that Isbrandtsen Company, 
Inc. should be and was awarded reparations against the 
Petitioner, but to said extent only; and (2) granting to 
the Petitioner such other and further relief as to the 
Court may seem just and proper in the premises. 


Dated: New York, New York 
September 29, 1961 


Respectfully submitted, 
ELKAN TURK 
Elkan Turk 


ELKAN TURK, JR. 
Elkan Turk, Jr. 


120 Broadway 
New York 5, New York 


Attorneys for Petitioner 
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EXHIBIT A, ANNEXED TO PETITION TO REVIEW 
AN ORDER OF THE FEDERAL MARITIME 
BOARD 


( SERVED ) 
( Avcust 9, 1961 ) 
(Fepera Maritime Boarp) 


FEDERAL MARITIME BOARD 
——_—_____,. 
No. 726 
IsBranvTsEN Co., Inc. 
v. 
States Marine Corporation or DeLawanrg, et al. 


No. 732 
H. Kempner 
v. 
Lykes Bros. Stramsuip Co., Inc., et al. 


No. 733 
H. Kempner 
v. 
Lyxes Bros. Steamsurr Co., Inc., et al. 


No. 734 
Gatveston Cotton Company 
v. 
Lyxes Bros. Steamsuip Co., Inc., et al. 


No. 735 
Texas Cotron InpvustRIes 
v. 
Lyxes Bros. Steamsuip Co., Inc., et al. 
——— 
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Submitted May 3, 1961 Decided August 4, 1961 


Exclusive Patronage Contracts and Dual Rate Systems 
used by the Far East Conference and by the Gulf- 
Mediterranean Ports Conference found to be pursuant 
to agreements filed with the Federal Maritime Board 
and approved by the Board. The agreements filed by 
Far East Conference and Gulf-Mediterranean Ports 
Conference found not to be unjustly discriminatory or 
unfair as between shippers or carriers, or to operate 
to the detriment of the commerce of the United States, 
or to be in violation of Sec. 15 of the Shipping Act, 
1916, as amended. 


States Marine Corporation of Delaware, a common ear- 
rier by water, found to have demanded, charged and 
collected a rate which is unjustly discriminatory between 
shippers in violation of Sec. 17 of the Shipping Act, 
1916, as amended. 


Waterman SS Corp., a common carrier by water, found 
to have demanded, charged and collected a rate which 
is unjustly discriminatory between shippers in violation 
of Sec. 17 of the Shipping Act, 1916, as amended. 


Isbrandtsen Co., Inc., complainant, entitled under Sec. 22 
of the Shipping Act, 1916, as amended, to reparation 
for the injury caused by the violation of said Act by 
States Marine Corporation of Delaware and Water- 
man SS Corp. in the amount of $6,687.28. 


Isbrandtsen Co., Inc., found not to have proven violations 
of the Shipping Act, 1916, as amended, including Secs. 
14, 15 and 16 thereof, by the Far East Conference or 
by any of its members. 


Complainants, Harris L. Kempner, Trustee, Galveston 
Cotton Co. and Texas Cotton Industries, Inc., ship- 
pers, found not to have proven violations of the 
Shipping Act, 1916, as amended, including Sees. 14, 
15, 16 and 17 by the Far East Conference or by the 
Gulf-Mediterranean Conference or by any of the mem- 
bers thereof. 


Motion of respondents, other than Isthmian Steamship 
Company, to remand the record and the recommended 
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decision to the chief examiner with directions to rule 
on additional findings denied. 


John J. O'Connor and John J. O’Connor, Jr. for Is- 
brandtsen Co., Ine. 


Richard W. Kurrus for Isbrandtsen Co., Inc. 


Delmar W. Holloman and Shelby Fitze for Harris L. 
Kempner, Trustee, Galveston Cotton Co. and Texas Cot- 
ton Industries, Inc. 

Herman Goldman, Elkan Turk, Elkan Turk, Jr., Seymour 
H. Kligler and Sol D. Bromberg, for Far East Conference 
and its members, other than Isthmian Steamship Co. 

Walter Carroll for Gulf-Mediterranean Ports Confer- 
ence and its members. 

Frank Gormley, Robert B. Hood, Jr., Robert C. Bam- 


ford, Edward Aptaker and Robert E. Mitchell, Public 
Counsel. 


REPORT OF THE BOARD 
Thos. E. Stakem, Chairman; Ralph E. Wilson, Member 
By the Board. 
I. Procerprxcs 


These proceedings involve five complaints of excessive 
freight charges for the shipment of cotton from Gulf of 
Mexico ports in 1951, 1952 and 1953. 

In Docket No. 726 Isbrandtsen Co. Inc. (Isbrandtsen), 
as a shipper, complains that the Far East Conference 
(Far East) and its twenty member and five associate lines 
violated Secs. 14, 15, 16 and 17 of the Shipping Act, 1916, 
as amended (Act) by a refusal to carry cotton to Japan 
either pursuant to an exclusive patronage contract or sub- 
ject to the lower freight charges applicable to shippers 
having such a contract. Isbrandtsen also complains that 


10a 
Appendix B 


Far East’s “system” of requiring an exclusive patronage 
contract as a prerequisite to lower freight rates had not 
been filed with the Board and in any event may not be 
approved by the Board if it is filed. Overcharges by 
specified carriers on bills of lading “to the prejudice of, 
and in discrimination against Complainant, and in viola- 
tion of the Shipping Act, 1916, and other laws of the 
United States” are charged by Isbrandtsen in Docket 
No. 726. 

In Docket No. 732 Harris L. Kempner, Trustee (Kemp- 
ner) as a shipper, complains that specified common car- 
riers by water, the Gulf-Mediterranean Ports Conference 
(Mediterranean) and its members violated the same sec- 
tions of the Act by a refusel to carry cotton to Italy, Yu- 
goslavia and Spain under similar conditions. 

In Docket No. 733 Kempner, as a shipper, complains 
that specified common carriers by water, the Far East 
Conference and its members violated the same sections of 
the Act by a refusal to carry cotton to Japan, Indo China 
and the Philippines under similar conditions. 

In Docket No. 734 the Galveston Cotton Co. (Galveston 
Cotton) as a shipper, complains that specified common car- 
riers by water, the Far East Conference and its members 
violated the same sections of the Act by a refusal to 
carry cotton to Japan under similar conditions. 

In Docket No. 735 Texas Cotton Industries Inc. (Texas 
Cotton) as a shipper, complains that specified common 
carriers by water, the Far East Conference and its mem- 
bers violated the same sections of the Act by a refusal to 
carry cotton to Japan under similar circumstances. 

The complaints in Docket Nos. 732, 733, 734 and 735 also 
alleged that actions complained of “will constitute viola- 
tions of the Shipping Act and the Sherman Anti-Trust 
Act”. Reparations damages and other relief are asked for 
by all of the complainants. 
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At a prehearing conference June 25, 1953, the five sep- 
arate proceedings were consolidated for hearing on a sin- 
gle record. Docket Nos. 726, 733, 734 and 735 contain 
complaints against the Far East Conference and its mem- 
bers and Docket No. 732 contains a complaint against the 
Mediterranean Conference members. An examiner sub- 
mitted a recommended decision on November 8, 1957. The 
recommended decision was followed by the submission of 
exceptions and replies thereto, followed by oral argument 
before the Board on February 10, 1959. No report was 
issued in view of pending litigation and Congressional 
legislation and subsequently two new members of the 
Board were appointed. The present Board decided to hear 
oral argument on the existing record prior to making its 
decision. We heard further oral argument on May 3, 1961. 


II. Facts 


Isbrandtsen’s complaint is directed primarily at States 
Marine Corporation of Delaware (States Marine) and 
Waterman Steamship Corp. (Waterman), common car- 
riers by water, and members of Far East, to recover 
$6,687.28 as reparations for excess freight charges in the 
amount of $4.00 a ton on 6320 bales or about 1,672 short 
tons of cotton carried to Japan. Far East, since February 
1950, has followed the practice of charging shippers who 
sign exclusive patronage contracts $4.00 per short ton 
less than its established tariff rates for shipments of 
cotton. Isbrandtsen was not a party to an exclusive 
patronage contract at the time of the shipments in ques- 
tion. Isbrandtsen became a shipper of cotton as the result 
of its inability to charter a ship to carry cotton which 
Kempner had booked with Isbrandtsen as a common car- 
rier by water. Isbrandtsen sought to discharge its obliga- 
tion to Kempner by having the cotton shipped by States 
Marine and Waterman. The shipments were transported 
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to Japan pursuant to 51 bills of lading showing Isbrandt- 
sen as the shipper and dated from August 3, 1952 to Sep- 
tember 18, 1952. Reparations were claimed in the amount 
of $5,455. from States Marine and $1,232.28 from Water- 
man. Isbrandtsen paid the freight at non-contract rates. 

Kempner’s complaint in No. 732 is directed primarily at 
six common carriers by water, members of Mediterranean, 
to recover reparations indicated for overcharges on bills 
of lading as follows: 

Lykes Bros. Steamship Co. (Lykes) $6,861.19 

(26 bills of lading dated from 3-15-51 to 10-27-52) 
Kerr Steamship Company (Kerr) 1,836.86 
(2 bills of lading dated 12-31-51) 
States Marine 4,763.99 
(22 bills of lading dated from 3-27-51 to 12-15-52) 
Societa Italiano de Armamento “S1parma” 1,779.06 
(Sidarma) 
(10 bills of lading all dated 6-7-51) 
Compania Maritima del Nervion (Nervion) 1,562.68 
(1 bill of lading dated 8-26-52) 
Sociata Anonima Navigazione Alta Italia 2,436.78 
(Creole Line) 
(17 bills of lading dated from 2-23-51 to 1-29-52) 
The cotton was shipped to Italy, Yugoslavia and Spain. 
Mediterranean charges 25¢, 30¢ and 35¢ per 100 lbs. extra 
for cotton not shipped pursuant to an exclusive patronage 
contract. 

Kempner’s complaint in No. 733 covers a similar cause 
of action naming the following common carriers by water, 
and is for the purpose of recovering the reparations in- 
dicated for overcharges on bills of lading as follows: 


Lykes $19,288.66 
(69 bills of lading dated 2-15-51 to 12-31-52) 


States Marine 12,737.67 
(77 bills of lading dated from 2-28-51 to 9-30-52) 
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Kokusai Lines et al (Kokusai) 1,860.82 
(12 bills of lading dated 11-13-51 to 9-30-52) 
Mitsui Steamship Co. Ltd. (Mitsui) 2,374.84 
(13 bills of lading dated 11-30-51 to 8-25-52) 
Kawasaki Kisen Kaisha, Ltd. (Kawasaki) 103.97 
(1 bill of lading dated 11-15-52) 
Nippon Yusen Kaisha Ltd. (Nippon) 4,708.24 
(23 bills of lading dated 9-19-51 to 11-28-52) 
Fern-Ville Far East Lines et al (Fern-Ville) 2,408.23 
(10 bills of lading dated 5-31-52 to 9-9-52 
Galveston Cotton’s complaint in No. 734 covers a similar 
cause of action naming the following common carriers by 
water and is for the purpose of recovering the reparations 
indicated for overcharges on bills of lading as follows: 
Lykes $8,787.13 
(77 bills of lading dated 2-9-51 to 12-31-52 
Nippon 4,828.99 
(38 bills of lading dated 9-19-51 to 11-26-52 
Fern-Ville 1,079.86 
(7 bills of lading dated 5-31-52 to 12-18-52) 
Waterman 10.17 
(1 bill of lading dated 7-12-51) 
Kokusai 1,286.62 
(9 bills of lading dated 11-11-51 to 9-30-52) 
Mitsui 2,290.35 
(12 bills of lading dated 11-30-51 to 7-26-52) 


States Marine 11,483.17 
(90 bills of lading dated 4-30-51 to 11-22-52) 


Texas Cotton’s complaint in No. 735 covers a similar 
cause of action naming the following common carriers by 
water and is for the purpose of recovering the repara- 
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tions indicated for overcharges on bills of lading as fol- 

lows: 
Lykes $1,139.30 

(9 bills of lading dated 4-15-52 to 8-4-52) 

Nippon 

(1 bill of lading dated 11-28-52) 

Fern-Ville 311.42 
(1 bill of lading dated 7-31-52) 

Kokusai 106.78 
(1 bill of lading dated 9-30-52) 


States Marine 379.64 
(3 bills of lading dated 5-27-52 to 8-15-52) 


518.86 


The carriers in docket Nos. 733, 734 and 735 were mem- 
bers of the Far East Conference. 

The Mediterranean Conference is associated pursuant to 
a contract made on the 28th day of December 1929, first 
approved by the U.S. Shipping Board on January 23, 
1930. It has operated under successive agreements and 
amendments, the latest of which was approved June 2, 
1954 (Agreement No. 134-19). During the period of the 
actions covered by the complaint Mediterranean was op- 
erating under the conference contract as amended and 
approved to July 21, 1950. The conference contract of 
Mediterranean has never and does not now contain any 
provisions expressly authorizing the use of an exclusive 
patronage contract nor differentials in freight rates for 
contracting shippers. The record did not contain any 
minutes of meetings at which the contract and “dual” rate 
system was formally adopted by Mediterranean but the 
following two extracts from minutes establish the ex- 
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istence of the practice on the dates of the actions referred 
to in the complaint: 


1. “Tuespay, June 21, 1949 
10:30 A.M. 


E. S. Brynincs 
CHAIRMAN 


* * * . 


ConFERENCE Contracts on Cotton 
Gulf/French Atlantic Hamburg Range 
Freight Conference 
Gulf/Mediterranean Ports Conference 


“The Executive Secretary reported, verbally, to the 
meeting on what transpired since the joint meeting of 
the Conferences on June 16, 1949, in connection with 
the Conference contracts on Cotton. 


“Considerable discussion was had and the States 
Marine Corporation was informed that the Conference 
Contract System on Cotton, which was unanimously 
approved by all members of the two Conferences, had 
already actually been established to become effective 
as of July 1, 1949, at the request of the Special Com- 
mittee of the American Cotton Shippers Association, 
and after careful consideration and study by that 
Committee and the Cotton Committee of the Con- 
ferences. 


“None of the other Member Lines of the Conferences 
would agree to suspending the contracts, for various 
reasons, including the fact that the contracts had been 
definitely announced to commence July 1, 1949 and, at 
the time of the meeting, more than forty-five (45) 
shippers had accepted the contracts. 


“This subject was continued on the docket and the 
meeting recessed, subject to call by the Executive 
Secretary of the Conferences.” 
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2. “CoNFERENCE MEETING or Fesruary 1, 1950” * * * 


“Recordation is herein made that the Joint Con- 
ference Cotton Contract Committee and the Special 
Committee of the American Cotton Shippers Associa- 
tion, late in the afternoon of February 1, 1950, agreed 
on the following which was officially announced on 
behalf of the Gulf/French Atlantic Hamburg Range 
Freight Conference and the Gulf/Mediterranean Ports 
Conference by the Executive Secretary of those Con- 
ferences in a special letter dated Wednesday evening, 
February 1, 1950, to the Member Lines of the Con- 
ferences: 


“Effective as of February 2, 1950, through June 30, 
1951, (repeat, nineteen fiftyone), the date of the bill 
of lading to govern application of rates, coTron, 
Basis High Density Bales, contract basis, $1.40 per 
100 Ibs., (Standard Compressed Bales $1.90 per 100 
Ibs.) to all ports in the French Atlantic (Bordeaux/ 
Dunkirk range), and Antwerp, Ghent, Rotterdam, 


Amsterdam, Bremen, Hamburg and all Mediter- 
ranean Base ports, including Spanish Mediter- 
ranean Base ports. 


“An addendum, in the form of a letter from the 
Executive Secretary, to cover this extension of the 
Conference Cotton Contracts, is being prepared and 
will be forwarded to all Cotton Contract signers 
(both shippers and receivers) for their necessary 
and prompt acceptance. 

“All other conditions of the Conference Cotton Con- 
tracts (Bordeaux/Hamburg range and Mediter- 
ranean) remain unchanged.” 


The record disclosed no denial that Mediterranean fol- 
lowed the practice of offering exclusive patronage con- 
tracts and dual rates. 

Far Kast is an association of common carriers by water 
in the foreign commerce of the United States acting pur- 
suant to a “Memorandum of Agreement” made between 
the parties signatory on the first day of September 1922, 
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approved by the U.S. Shipping Board on November 14, 
1922 (Agreement No. 17). At the times referred to in 
the complaints Far East was operating under such agree- 
ment as amended and approved through September 7, 
1951. The contract contains no provisions expressly 
authorizing the use of an exclusive patronage contract or 
differentials in freight rates for contracting shippers. 

Prior to the association evidenced by the 1922 memoran- 
dum of agreement, an agreement was reached in a con- 
ference of representatives of steamship lines and a rep- 
resentative of the U.S. Shipping Board Emergency Fleet 
Corporation at meetings on April 12 and April 19, 1920 
concerning the obligations of carriers to each other with 
respect to their operations between North Atlantic ports 
in the U.S. and the Far East. The transcript of the 
minutes is the only evidenee of the agreement. The 
minutes of the meeting refer to the assemblage as “Con- 
ference No. 17”. At that time the carriers were all com- 
panies acting as managing agents of ships operated by 
the U.S. Shiping Board Emergency Fleet Corporation. 
A letter dated May 5, 1920 “relative to legality of the 
conferences” signed by the “Examiner in Charge, Drviston 
or Recuuations” of the Shipping Board refers to the 
transcript of minutes as follows: 


“. . . An examination of these papers does not dis- 
close any objectionable features, they will be accepted 
and filed under Sec. 15 of the Federal Shipping Act 
and may be regarded as tentatively approved. Pro- 
ceedings within the scope of this Conference as out- 
lined in these papers will be lawful unless you shall 
be hereafter notified to the contrary. 


“I note that you will arrange to forward to this office 
copies of future minutes, agreements, tariffs and rates 
as may be authorized by the Conference. . . .” 


The record does not contain any further directives by 
the government concerning the filing of transcripts of 
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minutes but the practice of submitting such papers to the 
government appears to have been followed thereafter. 
The Board’s General Order No. 76, promulgated November 
1952, however, requires filing of statements concerning the 
initiation of dual rate-contract arrangements by carriers. 
(See also Sec. 15 Inquiry 1 U.S.S.B. 121 (1927)) 

At the conclusion of hostilities in World War II cotton 
freight rates were controlled by a government agency until 
1949 when commercial shipments of cotton were resumed 
but there was no offer of a rate differential until 1950. 

The transcript of an extract from the minutes of a 
special meeting of Far East held on February 16, 1950 
contains a statement that “This Special Meeting was called 
to hear further report of Conference Counsel with respect 
to Cotton contracts” and the following: 


“On the question as to whether or not the Conference 


should proceed with the contract on Cotton, upon Motion 
seconded and carried it was unanimously agreed that the 
Chairman be instructed to mail the contract to the Cotton 
Shippers for their signature.” 


Special rate differentials for cotton shipped pursuant to 
exclusive patronage contracts are first evidenced by a 
routine tariff revision effective as of February 7, 1950 ap- 
proved at a meeting on February 14, 1950 which was fol- 
lowed by the February 16 action noted above relative to 
the issue of a contract to put the dual rate into effect. 

Minute of Conference meetings are reduced to writing 
and copies have been transmitted to the Federal Maritime 
Board or its predecessor agencies. Standard Board prac- 
tice is to review these documents and, if action believed to 
be contrary to law is shown, to make the matter a sub- 
ject of official correspondence or of formal proceedings. 
If no illegal actions are shown, the papers are filed and 
no further administrative action is taken. A transcript of 
minutes showing the action of Far East in extending its 
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contract rate practice to include cotton was filed with the 
Board. 

No minutes or memorandum or other evidence of any 
agreement to revise, rescind or revoke the foregoing 
action by either Conference had been filed with the Board 
by January 1, 1953. 

Isbrandtsen (in No. 726) signed a “Memorandum of 
Agreement” made the 10th day of January 1946 with Far 
East and member carriers agreeing “in consideration of 
the rates and other conditions stated . . . to forward by 
vessels of the Carriers all shipments . . . to ports in 
Japan”. Far East under date of October 1, 1948 sent 
contract shippers including Isbrandtsen proposed “Amend- 
ments to Conference Freight Contract” with the condition 
that “if you should omit to accept this proposal on or 
before November 1, 1948, we shall . . . terminate this 
agreement effective December 1, 1948 . . .” Isbrandtsen 
omitted to accept the proposal. No new agreement was 
made covering the period of the bills of lading in evidence. 
Isbrandtsen asked Far East for a contract for its August 
1952 shipments but the Conference representative advised 
it would not permit Isbrandtsen to sign a contract to 
cover these shipments and States Marine advised that 
even if Isbrandtsen obtained a freight contract, States 
Marine would not carry the cotton Isbrandtsen tendered. 

Kempner (in No. 732) signed a “Memorandum of Agree- 
ment” made the 12th day of July 1949 with Mediterranean 
and member carriers agreeing “in consideration of the 
rates and other conditions stated . . . to offer. . . to 
the Carriers for transportation by them to all ports... 
served on the Mediterranean Sea . . .” On May 16, 1950 
Kempner was alleged to have shipped cotton on a non- 
conference ship and thereby to have failed to offer his 
cargo to the member carriers. After an exchange of tele- 
grams and correspondence, beginning June 27, 1950, re- 
garding this failure, Mediterranean by letter dated July 
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14, 1950 assessed damages pursuant to the agreement in 
the amount of $6,010.20, against Kempner and advised that 
failure to pay in 30 days would be cause for termination 
of Kempner’s right to “contract rates” until paid as pro- 
vided in the agreement. On July 27, 1950 Mediterranean 
advised Kempner that “the ‘non-contract’ basis of rates 
will be applicable effective on and after August 17, 1950”. 
Kempner did not pay the damages assessed against it and 
has paid non-contract rates since August 17, 1950. 

Kempner (in No. 733) signed a “Memorandum of Agree- 
ment” made the 7th day of February 1950 with Far East 
and member carriers designating therein under its signa- 
ture as “Subsidiary Associated and/or Parent Companies” 
Galveston Cotton Company and agreeing “in consideration 
of the rates and other conditions stated . . . to forward 
by vessels of the Carriers all shipments made . . . to 
ports in Japan”. By letter dated September 25, 1950 
Kempner wrote Far East “we herewith tender our resig- 
nation from the Far East Conference Agreement”. The 
agreement provides that it “may be terminated upon 90 
days written notice by the Shipper” (Kempner). The 
“resignation” was construed as a “termination” by the 
parties effective December 24, 1950. No new agreement 
was made covering the period of the bills of lading in evi- 
dence. 

Neither Galveston (in No. 734) nor Texas Cotton (in No. 
735) is a party in its own name to an exclusive patronage 
contract with either Far East or Mediterranean. Gal- 
veston is a Texas Corporation which is a wholly owned 
subsidiary of H. Kempner, a Massachusetts Trust. Texas 
Cotton is a Texas corporation and 50% of its stock is 
owned by H. Kempner. 

Kempner never asked for a new shippers’ contract and 
until this action never claimed a right to ship at contract 
rates, 

On the dates of all the shipments forming the basis of 
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complaints herein, no other adequate means were available 
to complainants to transport the shipments of cotton. 

The differential between tariff rates for persons having 
exclusive patronage contracts for the transportation of 
cotton by Far East members and for those not having 
such contracts was $4.00 per ton and by Mediterranean 
carrier members was 20%. 

Far East Conference carriers had however allowed ship- 
ments of other commodities by Isbrandtsen between New 
York and Japan at contract rates for a period of time im- 
mediately preceding August 1952. Such contract rates 
were extended to Isbrandtsen even though it was not a 
party to a shipper’s exclusive patronage contract. 


On the ships which carried Isbrandtsen’s cotton at non 
contract rates, in August and September 1952, all of the 
other cotton on board was carried at contract rates. Dur- 
ing the period in question, the conference lines also 
shipped cotton for “spot” cotton brokers and forwarders 
at contract rates and considered such persons as shippers 
even though they did not own the cotton they shipped. 

Isbrandtsen paid $13,373.96, the difference between the 
rate Kempner paid Isbrandtsen and the non contract rate 
paid by Isbrandtsen for shipping Kempner’s cotton. Is- 
brandtsen did not pass on to the buyer the extra freight 
paid to the conference lines. 

The following is a summary of outside competition met 
by conference lines in the Gulf-Far East trade during the 
period 1949-1955: In 1949, 4 non-conference liner sailings 
and 34 tramp sailings; in 1950, 15 non-conference liner 
sailings, and 29 tramp sailings; in 1951, a non-conference 
liner sailing applying conference contract rates, and 38 
tramp sailings; in 1952, 54 tramp sailings; in 1953, 3 non- 
conference liner sailings, and 68 tramp sailings; in 1954, 
one non-conference liner sailing, and 77 tramp sailings; 
and in 1955, 61 tramp sailings. 
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The complainants in all five of these proceedings seek 
to have the “dual rate contract arrangement” in use by 
Far East and Mediterranean made illegal under the Act. 

The complainants after alleging the use of “dual rate, 
contract/noncontract system” in the Far East and Medi- 
terranean trades state that such system is unlawful for 
the following reasons: 1. the use of the system contravenes 
the provisions of Sec. 14 of the Act; 2. the use of the form 
of shipper’s contract and of rate differentials in the tar- 
iffs of the conferences has never been approved by the 
Board under Sec. 15 of the Act and may not be approved 
under Sec. 15; 3. the system and the dual rates used are 
unduly and unreasonably prejudicial and disadvantageous 
to persons in violation of Sec. 16 of the Act; and 4. the 
system (this term is used herein interchangeably with 
“arrangement”) and the dual rates used are unjustly dis- 
criminatory between shippers and are unjustly prejudicial 
to exporters of the United States in violation of Sec. 17 
of the Act. 

If the arrangements have been agreed to by common 
carriers by water and thereafter carried out in whole or 
in part without Board approval, the arrangements are 
illegal for this reason under Sec. 15 and for no other 
reason. If the arrangements embodied in agreements 
have been approved by the Board, on the other hand, it 
cannot be argued here that the arrangements are illegal 
unless a court has interpreted the Act to say so, notwith- 
standing the Board’s approval. If any Court has done 
so, we hold as hereinafter noted, that Sec. 14 of the Act 
restricts our authority to construe or apply the Act to 
make unlawful any dual rate contract arrangement in use 
on May 19, 1958. (The “arrangement” or “system” re- 
ferred to herein consists of conference action to (1) adopt 
and tender to shippers an exclusive patronage contract 
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and (2) issue tariffs containing rate differentials for 
contracting shippers.) 

The procedure by which agreements between carriers 
are declared legal or illegal under the Act is that they be 
1. filed with the Board pursuant to Sec. 15; 2. reviewed; 
and 3. passed on for legality. There is no filing require- 
ment until there is an agreement or a meeting of minds by 
two or more common carriers by water or other persons 
subject to the Act regarding activities described in Sec. 
15. Until common carriers by water or other persons 
subject to the Act agreed to put rate differentials into 
effect and to tender shippers exclusive patronage con- 
tracts, the so-called “arrangement” is a trade practice or 
simply a part of the commerical environment in which 
common carriers by water and other persons subject to 
the Act operate. The trade practice must be distin- 
guished from agreements. The “arrangement” is put into 
effect through agreements, commodity by commodity, as 
the needs of the trade appear to dictate. In the present 
ease the cotton shippers wanted a contract and the con- 
ference, as the minutes herein show, put the arrangement 
into effect by the actions at conference meetings. Agree- 
ments came into being at the time the common carriers by 
water which are members of Far East and Mediterranean 
agreed to offer cotton shippers rate differentials by 
means of tariff revisions and to tender them exclusive 
patronage contracts. Complainants, in effect, challenged 
the validity of the actions evidenced by the meetings of 
Far East on February 16, 1950, and of Mediterranean on 
February 1, 1950, when they assert the unlawfulness of 
the “dual rate exclusive patronage contract.” If the 
agreements reached at these meetings violate any provi- 
sion of the Act or operate to the detriment of the com- 
merce of the United States or are unjustly discriminatory 
or unfair as between carriers and shippers they may be 
disapproved by the Board. If the “practice”, “system” or 
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“arrangement” resulting from these agreements violates 
any provision of the Act the Board may also award com- 
plainants reparations under Sec. 22 for the injury, if any, 
caused by the violation. 

The facts showing that Mediterranean filed and obtained 
Board approval of a conference contract and filed tran- 
scripts of minutes of its meetings showing agreement 
among its members for the adoption of the practice of 
offering dual rates and exclusive patronage contracts and 
filed tariffs containing dual rate provisions establishes 
that Mediterranean has filed an agreement pursuant to 
See. 15. The fact that Far East also filed transcripts of 
extracts from the minutes of its meetings showing adop- 
tion of the practice of offering dual rates and exclusive 
patronage contracts for cotton shippers as well as the 
filing of tariffs showing dual rates established that Far 
East filed its agreements pursuant to Sec. 15. These 
transcripts have been reviewed by the Board’s staff and 
no exception taken thereto. Board approval of both 
agreements is required. Isbrandtsen Co. Inc. v. U.S. 
211 F. 2d 51 (1954), cert. den. 347 U.S. 990 (1954), and 
approval has been given. The Board’s approval was 
neither subsequent nor retroactive, but existed at the time 
it accepted tariff changes showing dual rates and did not 
disapprove the results of the conference meetings and the 
tariff revisions by order. Empire State Highway Trans- 
port Assn, v. F.M.B., U.S.A. and American Export Lines, 
Inc., U.S.C.A., D.C. Cir. April 27, 1961. 

The Board has followed for many years the adminis- 
trative practice of initiating proceedings and of issuing 
orders where agreements were to be disapproved under 
Sec. 15 and where organic agreements and modifications 
thereof are approved. Section 15 Inquiry 1 U.S.S.B. 121 
(1927). 

See. 15 authorizes the Board to disapprove by order, 
but not approve by order. All other agreements may 
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simply be approved. Approval has been tacit where no 
action was taken and no order was issued, and this has 
always been considered as appropriate and consistent with 
Sec. 15. Section 15 Inquiry (supra). Other forms of 
approval by the issue of written statements have hereto- 
fore not been considered a necessary technique of admin- 
istering the Act. Limitations of staff compelled the use 
of the technique which was followed. Since the decision in 
Isbrandtsen Co. Inc. v. U. 8. (supra) and River Plate & 
Brazil Conferences v. Pressed Steel Car Co. Inc. 227 F. 2a 
60 (2d Cir. 1950), however, new approval procedures have 
been instituted. 

The purpose of filing agreements under See, 15 of the 
Act is to give the Board the opportunity to review the 
agreements to determine their conformity with the stand- 
ards specified in See. 15. The complaint is that such a re- 
view will show the agreement to use the dual rate exclusive 
patronage contract system by common carriers by water 
does not conform; and particularly that it violates See. 
14 of the Act. This contention has been reviewed in the 
past by the courts in several cases, but none of the cases 
declare the practice or system unauthorized under all 
circumstances. In U. S. Nav. Co. v. Cunard S.S. Co. 
284 U.S. 474 (1932), the plaintiff sought to enjoin the 
defendant steamship lines from using the contract rate 
system on the ground that such practice violated the 
Sherman Anti-Trust Act, C. 647, 26 Stat. 209, Title 15, 
U.S.C. §§1-7 and the Clayton Act, C. 323, 38 Stat. 730, 
Title 15, U.S.C. §§12-27. The decree dismissing the bill 
of complaint was affirmed on the ground that the Act 
covers the dominant facts alleged as constituting a vio- 
lation of the Anti-Trust Acts, particularly See, 14 of the 
Act which prohibits retaliation by common carriers by 
water against a shipper by resorting to discriminating or 
unfair methods. If the system were illegal under any 
circumstances, the dismissal because of the Board’s pri- 
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mary jurisdiction would have been a useless action and 
the court should have passed on the issue then and there. 
The case of Swayne & Hoyt Ltd. v. U. S. 300 U. §. 297 
(1937) involved an appeal from an order of the Secretary 
of Commerce. The Secretary’s order had enjoined the 
use of the exclusive patronage contract rate system in 
the intercoastal trade on the ground that, as he inter- 
preted the evidence, the operation of the contract system 
in the circumstances of the case would not differ substan- 
tially from the deferred rebate system outlawed in both 
foreign and coastwise shipping by See. 14 of the Act. 
This case is not authority for the conclusion that any 
contract rate system is unlawful. The court said: “Even 
though, as appellants seem to argue, the evidence may 
lend itself to support a different inference, we are without 
authority to substitute our judgment for that of the 
Secretary that the discrimination was unreasonable.” 
(P.307.) Unreasonable discrimination, not illegality un- 
der any circumstance, was the basis of the decision. 

In Isbrandtsen Co. v United States 96 F.Supp. 883 
U.S.D.C. So. Dist. N.Y.) (1951) Aff'd Sup. Ct. 342 U.S. 
950 per curiam (1952) the facts showed that the North 
Atlantic Continental Freight Conference on October 1, 
1948, “sent notices to all known shippers in the North 
Atlantic trade that effective November 1, 1948, the exclu- 
sive patronage contract-noncontract rate system would be 
inaugurated and that shippers who refused to enter into 
contracts to ship with the conference lines exclusively 
when they could provide transportation were to be charged 
20% to 30% higher than the contract rates.” The Board by 
its order of December 1, 1950 (3 F.M.B. 235) dismissed a 
complaint alleging illegality in such action. The plaintiff 
Isbrandtsen, the Attorney General and the Secretary of 
Agriculture joined in contending “that in no circumstances 
can a dual rate provision (i.e., exclusive patronage, or dual 
rate, or contract-noncontract provision) in a conference 
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agreement be valid” under Sec. 14. The court said “for the 
purposes of this decision we assume that, as the Board 
contends, under some circumstances the Board may, pur- 
suant to 46 U.S.C.A. §814 approve a conference agrec- 
ment containing such a provision.” The court however 
set aside the Board’s order and enjoined the conference 
from acting pursuant to the dual rate provision on the 
ground that the 20% to 30% differential in rates had been 
arbitrarily selected and decided that the Board itself 
made the examiner’s finding to this effect its own. The 
case was appealed to the Supreme Court which affirmed the 
decision of the District Court without opinion in 4/S./. 
Ludwig Mowinckels Redeir. v. Isbrandtsen Co. 342 U.S. 
950, (1952). In Far East Conference v. United States 
342 U.S. 570 (1952) the Attorney General brought a suit 
under the Sherman Anti-Trust Act (Supra) to enjoin 
defendants from using the exclusive patronage contract 
rate system. The important distinction between this case 
and the Cunard case above was that now the government 
rather than a private shipper was secking to enjoin the 
maintenance of dual rates. This fact was held to be 
immaterial and since the Board was the expert agency 
responsible for administering the Act, the court held that 
administrative remedies before the Board must be ex- 
hausted before resort may be had before the courts. 
Here again the court declined to hold that the contract 
rate system was unlawful under any circumstances. 

Up to this point we do not construe any of these deci- 
sions as outlawing the trade practice of common carriers 
by water agreeing to tender shippers exclusive patronage 
contracts which provide for less than tariff rates and of 
issuing tariffs containing rate differentials for shippers 
having exclusive patronage contracts. We construe the 
present status of the law as follows: 1. where an issue as 
to the validity of agreements among common carriers by 
water to use exclusive patronage contracts and dual rates 
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is concerned, the complaint and facts must first be pre- 
sented to the Board for decision; 2. where we find the 
operation of an exclusive patronage dual rate system has 
the effect of creating deferred rebates or unreasonable 
discrimination, we must hold the agreement to maintain 
the system is unlawful; 3. dual rate differentials which 
are arbitrarily selected must be held invalid; and 4. a dual 
rate system which is agreed to for the purpose of cur- 
tailing competition and an agreement to offer an exclu- 
sive patronage contract containing provisions tying ship- 
pers in such a way as to have the effect of stifling outside 
competition must both be held unlawful. 

Finally on May 19, 1958, the Supreme Court in Mari- 
time Board v. Isbrandtsen Co. Inc. 336 U.S. 481 (1958) 
passed on the issue of illegality under all circumstances. 
Isbrandtsen filed a petition to review an order of the 
Board in Docket No. 730 Contract Rates-Japan/Atlantic- 
Gulf Freight Conference 4 F.M.B. 706 (1955) that the 
agreement embodied in a statement filed by the Confer- 
ence be approved under Sec. 15 of the Act. The Con- 
ference’s statement proposed to initiate an exclusive pat- 
ronage contract/non-contract freight rate system (dual 
rate system) in the trade from Japan, Korea and Okinawa 
to U. S. Gulf Ports and Atlantic Coast Ports. The Court 
held: “In view of the fact that in the present case the 
dual-rate system was instituted for the purpose of cur- 
tailing Isbrandtsen’s competition, thus becoming a device 
made illegal by Congress in § 14 Third, we need not give 
controlling weight to the various treatments of dual rates 
by the Board under different circumstances.” The Court 
had stated that: “Ties to shippers not designed to have 
the effect of stifling outside competition are not made 
unlawful. Whether a particular tie is designed to have 
the effect of stifling outside competition is a question for 
the Board in the first instance to determine.” The cir- 
cumstances here were that the conference was trying to 
stifle outside competition. 
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Our approval of the Mediterranean and Far East con- 
ference agreements and of their subsequent agreements 
to initiate the exclusive patronage contract dual rate sys- 
tem to the carriage of cotton, and the consistency of such 
approval with court decisions has been noted above. The 
main question now is whether our former approval must 
be revised as a result of the last Isbrandtsen decision. 

The complainants’ claim is that we now lack authority 
to approve a dual rate system because Sec. 14 Third pro- 
vides that no common carrier by water shall “Retaliate 
against any shipper by refusing, or threatening to refuse, 
space accommodations when such are available, or resort 
to other discriminating or unfair methods, because such 
shipper has patronized any other carrier * * * or for any 
other reason,” 

The Circuit Court had stated “since the dual rate sys- 
tem here constitutes retaliation it must be condemned 
without regard to the question of its reasonableness, as 
are deferred rebates.” Isbrandtsen Co. Inc. v. United 
States 239 F. 2d 933 (U.S.C.A., D.C. 1956), Cert. granted 
353 U.S. 908 (1957). The Supreme Court affirmed the 
result which was to set aside the Board’s orders “insofar 
as they approve the exclusive patronage contract/non- 
contract rate system” of the Japan-Atlantic & Gulf 
Freight Conference, but for different reasons it held that 
See. 14 Third “strikes down dual-rate systems only where 
they are employed as predatory devices”, and precise 
findings by the Board “as to a particular system’s intent 
and effect” are essential to a judicial determination of a 
system’s validity under the statute. Isbrandtsen at p. 
499. 

We are called on to make precise findings as to the 
intent and effect of the arrangement as a result of the 
Isbrandtsen decision, and of respondents’ (Far East) 
motion to remand the record and the recommended deci- 
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sion filed November 3, 1958 after the Isbrandtsen decision, 
to decide whether the arrangement should now be disap- 
proved as a result of the findings herein about the sys- 
tem’s intent and effect and to decide whether our former 
approval should be revoked. 

On August 12, 1958, Congress enacted P.L. 85-626, 72 
Stat. 574 ‘amending the section of the Shipping Act on 
which the Jsbrandtsen decision was based, [See. 14] so as 
to hold valid any dual rate contract arrangement in use 
by the members of a Conference on May 19, 1958” Anglo 
Canadian Shipping Co. Ltd. et al v. United States 264 F. 
2d 405 (U.S.C.A. 9th, February 18, 1959). 

Before discussing the effect of P.L. 85-626 and the 
amendment of Sec. 14 Third on complainants’ claims, on 
the precise findings required and on the Isbrandtsen deci- 
sions a short summary of the history of the trade prac- 
tice and of agreements relating to exclusive patronage 
contracts and dual rates will throw some light on the 
retaliatory, predatory and discriminatory aspects of the 
arrangement and on its intent and effect. 

Steamship freight conferences came into being in 1875 
to provide regular services and fixed rates of freight 
which were the same to all shippers. In return for regu- 
lar service and stable rates, the associated steamship lines 
sought assurances from shippers of their exclusive sup- 
port for all members of the conference. Shippers sup- 
porting the conferences also sought preferential freight 
rates over those who did not. The assurances of support 
took two forms: the deferred rebate system and the con- 
tract system and rate differential. Under the deferred 
rebate system, shippers who confined their shipments to 
conference lines for stated periods can claim a rebate at 
the end of each period measured as a percentage of the 
freight paid and payable at a later date. Under the con- 
tract system shippers are required to sign a contract in 
advance and to confine all their shipments to conference 
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lines. In return they either receive a discount on freight 
rates or else lower rates of freight than non-contractors. 
Penalties are usually prescribed for violation of the con- 
tract. 

Two significant conclusions emerge from this summary: 
first, the use of exclusive patronage contracts providing 
for less than tariff rates was an established trade prac- 
tice long before the Act, in 1916, and existed at the time 
of the Act, and, second, the trade practice was brought 
about principally in response to demands of shippers 
rather than as a result of conference efforts to improve 
the members’ competitive position vis-a-vis outsiders. The 
intent and effect of the dual rate contract traditionally 
is not to meet outside competition. The conference agree- 
ments between carriers may have been designed to regu- 
late competition, but not the exclusive patronage contract 
between carriers and shippers nor the differential in 
freight rates which the contract provided. The carrier- 
shipper relation is the only one involved here. The inter- 
carrier relation was involved in the Isbrandtsen case. 

The trade practice of requiring a shipper tie to a con- 
ference by means of the contract and rate differentials for 
contracting shippers is what has come to be known as a 
“contract system” or as the “dual rate system” or the 
“exclusive patronage, dual rate, contract/noncontract sys- 
tem” or a “dual rate contract arrangement”. 

Since this trade practice was so well known in Amer- 
ican and British ocean commerce by 1916, it would have 
been anomalous for Congress in 1916 to outlaw the sys- 
tem by inference rather than expressly as it did in the 
ease of rebates. 

Since 1916 the public policy aspects of shippers’ con- 
tracts and rate differentials as trade practices have not 
been successfully challenged. Certain aspects of the 
arrangement such as excessive rate differentials have been 
invalidated because they were “arbitrarily” selected 4/S J. 
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Ludwig Monwinckels Redeir v. Isbrandtsen Co. (Supra) or 
were undue or unreasonable Swayne and Hoyt Ltd. v. 
United States (Supra); the administrative procedures or 
formality of approval under Sec. 15 have been declared 
improper, River Plate & Brazil Conferences v. Pressed 
Steel Car Co. Inc. (Supra) and the U.S. Shipping Board 
has condemned the arrangement where it operates solely 
to effect a monopoly Eden Mining Co. v. Bluefields Fruit 
SS Co. 1 U.S.S.B, 41 (1922) but the trade practice itself 
had never been declared invalid “per se” until the Circuit 
Court of Appeals said so in the Isbrandtsen case (239 F, 
2d 933) in 1956. This unqualified holding however does 
not appear to us to have been fully sustained by the Su- 
preme Court in 1958. 

We are inclined to believe that the latest Isbrandtsen 
case did not affirm that part of the Cireuit Court decision 
(239 F. 2d 933) which set aside the Board’s orders “in so 
far as they approve the exclusive patronage contract/non- 
contract rate system” as a general proposition, but af- 
firmed such decision only to the extent of disapproving 
the Japan-Atlantie and Gulf Freight Conference arrange- 
ment which used the particular shippers’ contract to injure 
the plaintiff, an independent common carrier by water. 

Up to this point and until 1958, a period of about 83 
years following the formation of the first shipping con- 
ference in 1875, the shippers’ exclusive patronage contract 
and rate differentials have survived legislative inquiry 
and judicial scrutiny in both Great Britain and America 
without being found to be a retaliatory device and as such 
sufficiently contrary to publie policy to justify remedial 
legislation or adverse court orders. 

In 1958, in the Isbrandtsen case, the Supreme Court 
concluded, on the premise of our finding the dual rate 
contract of the Japan-Atlantic and Gulf Freight Confer- 
ence was a necessary competitive means to offset the effect 
of Isbrandtsen’s non-conference competition, that the ar- 
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rangement was a resort to other discriminatory or unfair 
methods in violation of Sec. 14 Third of the Act. 

Notwithstanding 1. the special facts of the present case 
showing there have been no unjustified reductions in 
freight rates (ie. “rate cutting”), 2. the fact that shippers, 
and not carriers, are complainants herein, and 3. the ab- 
sence of significant independent liner competition for cot- 
ton out of the Gulf since World War II, all of which alter 
the premises herein, the complainants and respondents 
adopted differing views about the effect of the Isbrandtsen 
decision. 

Insofar as the decision invalidated practices heretofore 
generally used for over $3 years in the seaborne foreign 
commerce of the U.S., it had a profound effect upon the 
industry and action by Congress followed. The cause for 
Congressional action was stated in the report of the Sen- 
ate Committee on Interstate and Foreign Commerce to 
accompany 8. 3916 (Report 1709, Senate, 85th Cong., 2d 
Sess.) as follows: “Whether the above language from 
the Court’s opinion would justify operation of a dual-rate 
system if it is not directed at a non-conference competitor 
or competitors, or whether, as Justice Frankfurter con- 
strued it in a dissenting opinion, it declares illegal all dual- 
rate systems, is certainly not clear. About the only point 
rendered unmistakably clear by the two opinions is that, 
as a result of the Court’s decision, the shipping industry 
is likely to be plagued with widespread confusion and 
endless litigation over the months, and possibly years, 
ahead.” 

After the Supreme Court decision on May 19, 1958, and 
the Committee’s Report on June 13, 1958, Congress enacted 
Public Law 85-626 (72 Stat. 574) which, as amended by 
Public Law 86-542 (74 Stat. 253), and by Public Law 87- 
75 (75 Stat. 195), amended See. 14 Third of the Act to 
provide that nothing in the Act “shall be construed or 
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applied to forbid or make unlawful any dual rate contract 
arrangement in use by the members of a conference on 
May 19, 1958 which conference is organized under an 
agreement approved under section 15 of this Act” by the 
Board unless and until the Board disapproves or modifies 
the arrangement in accordance with the standards of See. 
15 of the Act. This amendment is in effect until Sep- 
tember 15, 1961. 

The Committee’s action put a stop to litigation over the 
effect of the Isbrandtsen decision, but in its place, litiga- 
tion began over the interpretation of the amendment of 
See. 14 Third of the Act. The New York Supreme Court 
in Pasch y. Chemoleum Corp. 209 N.Y. Supp. 191 (N.Y. 
Sup. Ct. Oct. 11, 1960) had the following to say about the 
effect of the amendment: 


“The legislative history of this amendment makes plain 
the intention of Congress by this legislation, to provide 
the industry with a moratorium during which Congress 
might study and investigate, to the end that appropriate 
legislation might thereafter be enacted. Petitioner asserts 
the amendment preserves the validity of the dual rate con- 
tracts now under consideration. Respondents argue to 
the contrary and contend the amendment was intended to 
do no more than preserve the status quo that had been 
disturbed by the adjudication of the Supreme Court of 
the United States in the later Isbrandtsen case; that it was 
not the intention of Congress to limit the effects of the 
adjudication in the earlier Isbrandtsen case, and, as a 
consequence, the amendment must be deemed to include the 
qualification that exclusive patronage-dual rate contracts 
must, in any event, have been approved by the Federal 
Maritime Board to acquire validity. 


“I reach a different conclusion. Respondents’ conten- 
tion as to the meaning of the amendment works a distor- 
tion in the language employed by Congress which plainly 
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states * * * unless and until such regulatory body dis- 
approves, cancels or modifies such arrangement in accord- 
ance with the standards set forth in section 15 of this Act. 
It would have been a simple matter for Congress, if it 
desired to do so, to insert appropriate language in the 
amendment limiting the validity of the dual rate contracts 
to those actually approved by the Board. It is incredible 
to assume that Congress was wholly unaware of the earlier 
Isbrandtsen case when it enacted the legislation. I con- 
clude Congress neither intended nor desired to limit the 
effect of the amendment in the manner suggested by re- 
spondents.” 


Later the following on this case was stated by Justice 
McGivern in Pasch v. Chemoleum Corporation, 210 N.Y.S. 
2d 738 (1960) before the Appeals Division of the Supreme 
Court: 


“In any event, any infirmity which may have existed in 
the contract was cured by the enactment on August 12, 
1958, of Public Law 85-626 (72 Stat. 574) which amended 
section 14 of the Shipping Act (46 U.S.C. 812). 

“The dual rate contract arrangement of petitioner was 
in existence on May 19, 1958, and it is conceded that the 
conference was one organized under an agreement ap- 
proved under section 15 of the Shipping Act by the regu- 
latory body administering the act. Under the circum- 
stances, in the absence of any evidence that the regulatory 
body has disapproved, canceled, or modified the dual rate 
contract form theretofore filed with it on February 26, 
1953, by petitioner in compliance with the regulatory 
body’s General Order 76, directing it to supply complete in- 
formation as to the dual rate contract arrangement then in 
force, this court must find the contract executed by peti- 
tioner and respondent valid” (P. 742). 

More recent support for this conclusion is found in the 
Report of the Committee on Merchant Marine and Fish- 
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eries to accompany H.R. 6775, on June 8, 1961 (87th Cong. 
1st Sess. House of Representatives, Report No. 498) inter- 
preting Sec. 14 Third of the Act as amended by P.L. 85- 
626 in 1958 and P.L. 86-542 in 1959, as follows: 


“In view of the grave doubts cast by the Supreme Court 
decision upon the legality of the dual rate system and the 
possible detrimental results to both American shipping and 
American foreign commerce, legislation was enacted in the 
2d session of the 85th Congress to authorize the continua- 
tion in force of any existing dual rate contract arrange- 
ment until June 30, 1960.” (emphasis supplied). 


The arrangement of Far East and Mediterranean was 
in use by members of the Conference on May 19, 1958. 
The Conferences were organized under agreements ap- 
proved under Sec. 15 of the Act. Sec. 15 requires an 
order if the Board is to disapprove an agreement. The 
standards for determining the lawfulness of an arrange- 
ment set forth in Sec. 15 are: 1. is the arrangement un- 
justly discriminatory or unfair as between shippers and 
carriers; 2. does the arrangement operate to the detriment 
of the commerce of the U. S.; and 3. is the arrangement in 
violation of the Act? 

We have found that the arrangements of Mediterranean 
and Far East are embodied in arrangements heretofore 
approved by the Board and in use by the members of the 
conferences on May 19, 1958. The question now is whether 
we should disapprove or modify these arrangements by 
revoking our prior approval. 

On the present record no independent common carrier 
by water is complaining of the retaliatory or predatory 
effect of the arrangement. Instead, as shown in com- 
plainant’s memorandum, in recent oral argument before 
us and in the exceptions and replies filed after the Is- 
brandtsen decision, it is argued by a group of shippers 
that the historically established trade practices are con- 
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trary to publie policy and were outlawed by Congress in 
Sec. 14 of the Act. The Supreme Court, however, only 
found that the arrangement of the Japan-Atlantie and 
Gulf Freight Conference used the shippers’ contract and 
its dual rates as a predatory device and as evidence 
thereof referred to a shippers’ exclusive patronage con- 
tract containing oppressive conditions. The Court stated: 
“. . . the dual-rate contracts here require the carriers to 
carry the shipper’s cargo only ‘so far as their regular 
services are available’; rates are ‘subject to reasonable 
increase’ within two calendar months plus the unexpired 
portion of the month after notice of increase is given; 
‘[e]Jach Member of the Conference is responsible for its 
own part only in this Agreement’; the agreement is 
terminable by either party on three months’ notice; and 
for a breach, ‘the Shipper shall pay as liquidated damages 
to the Carriers fifty per centum (50%) of the amount of 
freight which the Shipper would have paid had such 
shipment been made in a vessel of the Carriers at the 
Contract rate currently in effect.’ Until payment of the 
liquidated damages the shipper is denied the reduced rate, 
and if he violates the agreement more than once in 12 
months, he suffers cancellation of the agreement and the 
denial of another until all liquidated damages have been 
paid in full.” The shippers’ contracts in this record are 
similar to the shippers’ contracts before the Supreme 
Court. 

Because of this similarity with the contracts in this 
record and the Court’s inference therefrom that such an 
oppressive contract plus a dual rate system constitutes 
a predatory device, it is argued that we should hold that 
the actions of Mediterranean and Far East violate Sec, 14 
although as far as this record is concerned there is no evi- 
dence whatever that the carrier’s actions in adopting the 
shippers’ contract and the dual rate was directed at any 
other carrier. 
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The circumstances of this case are that the shippers’ 
contract was asked for by the shippers themselves. The 
contract was not adopted as an anti-outside-carrier device 
but as an accommodation to shippers desiring stable con- 
ditions in the trade which would give them assured service 
at reasonably firm and level rates for predictable periods. 
We find no evidence in this record to show that the draft- 
ing and tender of the shippers’ contract or that the rate 
differential established in the published and filed tariffs 
was a competitive device, was designed to stifle outside 
competition or even had this effect. No carrier intro- 
duced any evidence to this effect. 

The absence of substantial non-conference liner com- 
petition and the absence of any complaint by carriers in 
independent non-conference liner service and the cireum- 
stances under which cotton shippers negotiated the exclu- 
sive patronage contracts, leads us to conclude that the 
arrangement herein was not unjustly discriminatory or 
unfair between shippers and carriers, was not retaliatory, 
did not stifle outside carrier competition and does not 
violate the Act. 

The examiner has found that the differentials in rates 
of each conference are not discriminatory or unfair or 
detrimental to the commerce of the U. S. or in violation of 
the Act. We have reviewed the record of the facts on 
which this finding is based, have no disagreement there- 
with and concur with the examiner’s finding. 

In view of the history of the exclusive patronage con- 
tract and rate differential arrangements, we conclude that 
such arrangement does not operate to the detriment of 
the commerce of the U. S. We conclude further that the 
dual rate and exclusive patronage contract herein was not 
a resort to other discriminatory or unfair methods against 
the shipper complainants herein in violation of Sec. 14 of 
the Act. We find no reason to disapprove the agreements 
of Far East and Mediterranean heretofore filed with the 
Board. 
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We conclude further that “system and rates thereunder” 
are not unduly and unreasonably prejudicial and disad- 
vantageous to persons in violation of Sec. 16 of the Act 
and are not unjustly discriminatory between shippers and 
unjustly prejudicial to exporters of the United States in 
violation of Sec. 17 of the Act as claimed in respondents’ 
complaints. 

The complainants also asked for reparations based on 
violations of the Act. 

The facts showing that APL, East Asiatic, Maersk and 
NYK gave Isbrandtsen the lower contract rates without 
the necessity for a contract and then in August and Sep- 
tember other conference members demanded the payment 
of non-contract rates established that Isbrandtsen was 
discriminated against by States Marine and Waterman in 
violation of See. 17 of the Act. Sec. 17 forbids any com- 
mon ¢earrier by water in foreign commerce from charging 
any rate which is unjustly discriminatory between ship- 
pers. States Marine and Waterman as members of Far 
East failed to extend to Isbrandtsen the same rates which 
other conference members had granted earlier. 

Respondents claim that Isbrandtsen is not a shipper and 
therefore cannot claim that he has been discriminated 
against as a shipper. Isbrandtsen’s name appears as the 
shipper on the bills of lading in evidence, signed by the 
masters of respondent’s ships, the cargo described thereon 
was taken aboard and transported and Isbrandtsen’s 
freight payments as shipper were accepted. Isbrandtsen’s 
name also appears on all other shipping documents. As a 
shipper Isbrandtsen tried to get a contract and contract 
rates but was refused both. At the same time, States 
Marine and Waterman were carrying the same kind of 
cotton for other shippers at contract rates, under identical 
conditions. States Marine and Waterman refused to give 
Isbrandtsen similar rates. As a result of these actions, 
Isbrandtsen was charged a rate which was unjustly dis- 
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criminatory between shippers. Isbrandtsen showed fur- 
ther that it incurred expenses, lost profits and suffered 
damage to the extent of its out-of-pocket expenses as the 
result of the denial of a contract and payment of the 
higher rates. Eden Mining v. Bluefields at 1 U.S.S.B. 41 
(1922). Respondents did not prove any mitigating factors 
affecting Isbrandtsen’s damage although the burden was on 
them to do so. Roberto Hernandez Inc. y. Arnold Bern- 
stein, Etc. 116 F. 2d 849 (C.C.A. 2d 1941 cert. den. 313 U.S. 
582 (1941). 

Kempner and Galveston signed a shippers’ contract on 
February 7, 1950, and terminated their contract Septem- 
ber 25, 1950, effective 90 days later on December 24, 1950, 
as shown. Unlike Isbrandtsen, no new contract was re- 
quested. These respondents were never unjustly refused 
a contract rate. Consequently, for shipments made dur- 
ing and after January 1951, Kempner and Galveston 
could not claim status as contract shippers and were not 
discriminated against. Kempner and Galveston were not 
given the lower contract rates during any period when 
they did not have a contract. 

Texas Cotton never had a shippers’ contract with 
either Mediterranean or Far East. Kempner in the only 
Far East shippers’ contract it had did not list Texas Cot- 
ton as a subsidiary, affiliate or parent company. No con- 
tract existed at any time on which Texas Cotton either 
assumed the obligations to patronize the conference ex- 
clusively or acquired the right to ship at the lower con- 
tract rates either independently or as a subsidiary. This 
respondent was never unjustly refused a contract rate. 

Since none of the complainants in Dockets No. 732, 733, 
734 and 735 could validly claim status as contract ship- 
pers, nor ever received contract shippers’ rates during a 
period when they did not have a contract, there has been 
no discrimination against such complainants. 
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Isbrandtsen’s claim for reparations under Sec. 22 of 
the Act has been found to be the result of discrimination. 
We have recently held that “overcharges and discrimina- 
tions have quite different consequences as far as repara- 
tion is concerned. A different measure of recovery ap- 
plies where the shipper has paid the applicable rate (non 
contract) and sues upon the discrimination caused by 
other shippers having to pay less or by being unjustly 
refused the contract rate.” Swift & Co. and Swift & 
Co. Packers v. Gulf & South Atlantic Havana SS Co. et 
al 6 FMB — decided February 2, 1961. In the Swift case 
the complainant was given the opportunity to prove its 
damages at a further hearing. Although the basis for 
the decisions are the same, such further proceeding is not 
necessary here because Isbrandtsen has only asked for 
the sum of $5,455, with interest, from respondent States 
Marine Corp. of Delaware and $1,232.28, with interest, 
from the respondent Waterman SS Corp. In the Swift 
case complainants had asked for reparations and other 
relief as a result of the damage suffered from the en- 
forcement by the conference of certain contract provi- 
sions against Swift. Accordingly, States Marine and 
Waterman will be ordered to pay to complainant Isbrandt- 
sen on or before 60 days from the date of our Order 
$6,687.28 with interest at the rate of 6% per annum on 
any amount unpaid after 60 days as reparation from the 
injury caused by the respondent’s violation of See. 17 of 
the Act. 

We have reviewed the record as well as the conclusions 
of the Supreme Court in the second Isbrandtsen case and 
the subsequent relevant Acts of Congress. Under the 
circumstances, it is not considered that the motion of 
respondents, other than Isthmian Steamship Company, to 
remand the record and the recommended decision to the 
chief examiner with the dircetions to rule on additional 
findings should be granted. The motion will be denied. 
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After due investigation and hearing, our conclusion in 
respect to the five complaints are as follows: 


1. Complainant Isbrandtsen in Docket No. 726: 


a. has proven its complaint of a violation of Sec. 
17 of the Act by States Marine Corp. of Delaware, a com- 
mon carrier by water, and shall be paid on or before 60 
days from the date of our order herein with interest at 
the rate of 6% per annum for every day after such 60 
days until paid, the sum of $5,455. as reparation for the 
injury caused by said violation; 


b. has proven its complaint of a violation of Sce. 
17 of the Act by Waterman SS Corp., a common carrier 
by water, and shall be paid on or before 60 days from the 
date of our order herein with interest at the rate of 6% 
per annum for every day after such 60 days until paid, 


the sum of $1,232.28 as reparation for the injury caused by 
said violation; 


e. has not established that respondents should be 
ordered to cease and desist from using the exclusive pat- 
ronage dual rate contract/non-contract system, or such 
contracts with shippers, or from using the spread and dif- 
ferential of four dollars ($4.00) per ton and any other 
spread or differential between contract and non-contract 
tariff rates or participating in such contracts; 


d. is not entitled to any other additional and 
further relief; 
2. Complainant Kempner in Docket No. 732: 


a. has not proven its complaint of a violation of 
the Act by Lykes Bros. SS Co. Ine.; 


b. has not proven its complaint of a violation of 
the Act by Kerr Steamship Company; 
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ce. has not proven its complaint of a violation of 
the Act by States Marine Corporation of Delaware; 


d. has not proven its complaint of a violation of 
the Act by Societa Italiana de Armamento “SrparMa”; 


e. has not proven its complaint of a violation of 
the Act by Compania Maritima del Nervion; 


f. has not proven its complaint of a violation of 
the Act by Societa Anonima Navigazione Alta Italia, Ltd., 
Geno (Creole Line) ; 


¢. has not established that respondents should be 
ordered to cease and desist from the violations of the Act 
complained of or from using a dual rate contract/non-con- 
tract type of tariff involving a spread or differential now 
being charged or any other differential or charge which 
will not be available to contract and non-contract ship- 
pers alike; 

h. is not entitled to any other and further relief. 


An order dismissing the complaint will be en- 
tered. 


3. Complainant Kempner in Docket No. 733: 


a. has not proven its complaint of a violation 
the Act against Lykes Bros. Steamship Co., Ine.; 


b. has not proven its complaint of a violation 
the Act by States Marine Corp. of Delaware; 

c. has not proven its complaint of a violation 
the Act by Kokusai Lines Joint Service; 

d. has not proven its complaint of a violation 
the Act by Mitsui Steamship Co., Ltd.; 


e. has not proven its complaint of a violation 
the Act of Kawasaki Kisin Kaisha, Itd.; 
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f. has not proven its complaint of a violation of 
the Act of Nippon Yusen Kaisha, Ltd.; 


g. has not proven its complaint of a violation of 
the Act by Fern-Ville Far East Lines/Barber-Fern-Ville 
Line—Fearnley & Eger and A. F. Klaveness & Co. A/S; 


h. has not established that respondents should be 
ordered to cease and desist from the violations of the Act 
complained of or from using a dual rate contract/non-con- 
tract type of tariff involving a spread or differential now 
being charged or any other differential or charge which 
will not be available to contract and non-contract shippers 
alike ; 


i. is not entitled to any other and further relief. 
An order dismissing the complaint will be en- 
tered. 
4. Complainant Galveston Cotton Co. in Docket No. 
734: 


a. has not proven its complaint of a violation of 
the Act by Lykes Bros. Steamship Co., Ine.; 


b. has not proven its complaint of a violation of 
the Act by Nippon Yusen Kaisha, Ltd.; 


ce. has not proven its complaint of a violation of the 
Act by Fern-Ville Far East Lines/Barber-Fern-Ville 
Lines—Fearnley & Eger and A. F. Klaveness & Company, 
A/S; 


d. has not proven its complaint of a violation of 
the Act by Waterman Steamship Corp.; 


e. has not proven its complaint of a violation of 
the Act by Kokusai Lines Joint Service; 


f. has not proven its complaint of a violation of 
the Act by Mitsui Steamship Company, Ltd.; 
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g. has not proven its complaint of a violation of 
the Act by States Marine Corp. of Delaware; 


h. has not established that respondents should be 
ordered to cease and desist from the violations of the Act 
complained of or from using a dual rate contract/non- 
contract type of tariff involving a spread or differential 
now being charged or any other differential or charge 
which will not be available to contract and non-contract 
shippers alike; 


i. is not entitled to any other and further relief. 


j. An order dismissing the complaint will be en- 
tered. 


5. Complainant Texas Cotton Industries in Docket No. 
735: 


a. has not proven its complaint of a violation of 
the Act by Lykes Bros. Steamship Co., Inc., et al; 


b. has not established that respondent should be 
ordered to cease and desist from the violations of the Act 
complained of or from using a dual rate contract/non-con- 
tract type of tariff involving a spread or differential now 
being charged or any other differential or charge which 
will not be available to contract and non-contract shippers 
alike ; 


ce. is not entitled to any other and further relief. 


An order dismissing the complaint will be en- 


tered. 
THOMAS LISI 
Thomas Lisi 
Secretary 
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( SERVED ) 
( Avcust 9, 1961 ) 
(FeperaL Maritime Boarp) 


At a Session of the FrperaL Maritime Boarp, held at its 
office in Washington, D.C., on the 4th day of August 1961. 


No. 726 
IspranpTsEN Co., Inc. 
Vv. 


States Marive Corporation or Detawanrr, et al. 


No. 732 
H. Kempner 
Vv. 


Lyxes Bros. Steamsup Co., Inc., et al. 


No. 733 
H. Kempner 
Vv. 


Lyxes Bros, Steamsurr Co., Inc., et al. 


No. 734 
Gatveston Corron Company 
Vv. 


Lyxes Bros. Steamsurp Co., Inc., et al. 


No. 735 
Texas Cotron InpustRIEs 
v. 


Lyxes Bros. Steamsurr Co., Inc., et al. 
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These proceedings being at issue upon complaints and 
answers on file and having been duly heard and submitted, 
by the parties, and full investigation having been had, 
and the Board, on the date hereof, having made and en- 
tered of record a report containing its conclusions and 
decision thereon, which said report is hereby referred to 
and made part hereof: 


It is Ordered, as follows: 


1. That respondent, States Marine Corporation of 
Delaware, be and it is hereby notified and directed to 
pay unto complainant, Isbrandtsen Co. Inc., of 26 Broad- 
way, New York 4, New York, on or before 60 days from 
the date hereof, $5,455. with interest at the rate of 6% 
per annum on any amounts unpaid after 60 days, as 
reparation for the injury caused by respondent’s violation 
of See. 17 of the Shipping Act of 1916, as amended; 


2. That respondent, Waterman Steamship Company, 
be and it is hereby notified and directed to pay unto com- 
plainant, Isbrandtsen Co. Inc., of 26 Broadway, New York 
4, New York, on or before 60 days from the date hereof, 
$1,232.28 with interest at the rate of 6% per annum on 
any amounts unpaid after 60 days, as reparation for the 
injury caused by respondent’s violation of Sec. 17 of the 
Shipping Act of 1916, as amended; and 


3. That the motion of the respondents, other than 
Isthmian Steamship Company, to remand the record and 
recommended decision to the chief examiner with direc- 
tions to rule on additional findings, is denied. 


The proceedings are dismissed. 


By the Board. 


THOMAS LISI 
Thomas Lisi 
Seeretary 
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Certificate of Service 


I hereby certify that on September 29, 1961, I served 
copies of the foregoing petition to review upon the fol- 
lowing, being the attorneys for all of the parties who 
participated in the agency proceedings: 


Edward Aptaker, Esq., 
Division of General Counsel, 
Federal Maritime Commis- 
sion 
Washington 23, D. C. 
Walter Carroll, Esq., 
Attorney for Gulf Mediter- 
ranean Conference 
Whitney Bank Building 
New Orleans 12, La. 


and upon 


Richard A. Solomon, Esq., 
Department of Justice 
Washington 25, D. C. 


Richard W. Kurrus, Esq., 

Attorney for Isbrandtsen 
Co., Ine. 

2000 K Street, N.W. 

Washington 6, D.C. 


Delmar W. Holloman, Esq. 
James T. Welch, Esq. 
Shelby Fitze, Esq. 
Attornies for H. Kempner, 
Galveston Cotton Company, 
and 
Texas Cotton Industries 
1000 Vermont Avenue, N.W. 
Washington 5, D.C. 


Irwin A. Seibel, Esq., 
Department of Justice 
Washington 25, D. C. 


by mailing to each of them a copy of said petition to re- 
view by first class mail, postage paid, at the addresses 
indicated beneath their respective names. 


Elkan Turk, Jr. 


49a, 
Appendix B 
Order 


( SERVED ) 
( Ocroser 26, 1961 ) 
(FeperaL Maritime Commission) 


At a Session of the Fepera, Maritime Commission, held at 
its office in Washington, D.C., on the 23rd day of October, 
A. D. 1961 


IsspranpDTSEN Company, Inc. 
v. 


States Martne Corporation or DELAWarE, et al. 


It appearing, That Isbrandtsen Company, Inc., filed a 


petition for reconsideration by the Commission of the 
Board’s order of August 4, 1961 to the extent that it 
awarded interest on Isbrandtsen’s claim for reparation 
only on amounts unpaid after sixty days following the 
date of the order; and 


Tt further appearing, That States Marine Corporation 
of Delaware has also filed a petition for reconsideration of 
the same order to the extent that it determined that States 
Marine violated section 17 of the Shipping Act, 1916, and 
directed the payment of reparation; and 


It further appearing, That the facts alleged do not war- 
rant granting the petitions for reconsideration: 


It is ordered, That the said petitions be, and they are 
hereby, denied. 


By the Commission. 
THOMAS LISI 


Secretary 
(Sa) 
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and 
UNITED STATES OF AMERICA, 
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No. 16,671 


ISBRANDTSEN COMPANY, INC., 


Petitioner, 
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FEDERAL MARITIME COMMISSION 
(Formerly Federal Maritime Board) 
and 
UNITED STATES OF AMERICA, 


Respondents, 
STATES MARINE LINES, INC., 


Intervenor, 


Petition for Review of an Order of 
The Federal Maritime Board 
RICHARD WwW. KURRUS 
JAMES N. JACOBI 


2000 K Street, N.w. 
Washington 6, D. C. 


Attorneys for Petitioner, 
Isbrandtsen Company, Inc. 


Wa 


Washington, D.C, 


ROBERT 1. THIEL 


EX 3-0625 
Printer 


QUESTION PRESENTED 


Should interest as a matter of law and as 


a matter of sound administrative discretion have 


been awarded to petitioner as of the date freight 


charges were wrongfully collected, rather than 


from a date subsequent to the Board's order ? 


QUESTION PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT 


A. Where, as Here, Damages Are Liquidated, 
Interest Runs from the Time of the Wrong 


The Precedents of the Commission Itself 
Require that Interest Be Allowed from the 
Time of the Violation of the Act 
ARGUMENT 
A. Liquidated Damages 


B. The Commission's Precedents . 
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UNITED STATES COURT OF APPEA LS 
For The District Of Columbia Circuit 


No. 16,667 


STATES MARINE LINES, INC., 


Petitioner, 


FEDERAL MARITIME COMMISSION 
and 
UNITED STATES OF AMERICA, 


Respondents. 
No. 16,671 


ISBRANDTSEN COMPANY, INC., 


Petitioner, 


FEDERAL MARITIME COMMISSION 
(Formerly Federal Maritime Board) 
and , 
UNITED STATES OF AMERICA, 
Respondents, 


STATES MARINE LINES, INC., 


Intervenor. 


Petition for Review of an Order of 
The Federal Maritime Board 


BRIEF FOR PETITIONER 
ISBRANDTSEN COMPANY, INC. 


JURISDICTIONAL STATEMENT 


The Order of the Federal Maritime Board, insofar as it denied 
petitioner the full reparation sought, is reviewable under the Hobbs Act 
5 U.S.C. 1031 et seq.; this court has jurisdiction under 5 U.S.C. 1032, 
and venue is here under 5 U.S.C. 1033. 


? 


STATEMENT OF THE CASE 


Petitioner herein is not requesting this Court to review the basic, 
constitutive or pivotal findings of fact contained in the administrative 
order and decision under review. As agreed to by the parties in the 
Prehearing Stipulation, and as reflected in the Prehearing Order of 
this Court, the questions herein presented are primarily questions of 


law rather than questions of fact. 


In its Report and Order, the Federal Maritime Board found that 
two common carrier members of the so-called Far East Conference 
had charged and collected a rate from petitioner which was unjustly 
discriminatory between shippers, in violation of Section 17 of the 
Shipping Act, 1916, as amended, 46 U.S.C. 814. The Board further 
found that petitioner had suffered damage to the extent of the difference 
between the rates it was charged and the rates that the carriers were 
lawfully required to have charged. It was further found by the Board 
that the discrimination was deliberate and entirely unwarranted and 
that the common carriers "did not prove any mitigating factors .affect- 


ing . . . (the) damage although the burden was on them to do so." The 


Board ordered that the common carriers pay reparations to petitioner 
to the extent of its damage as above described, which part of the ad- 
ministrative order petitioner does not contest, but the Board awarded 
interest only on the amounts unpaid sixty (60) days after the issuance 
of the Board's order, rather than from the date of the damage. With 
respect to the issue of interest, the administrative decision and order 


are without any reasoning or explanation, and interest from the time 
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that the damage was incurred was refused despite the above-described 
finding of the agency that there were no “mitigating factors.” 


Under the above circumstances, the instant Petition |to Review 
the Report and Order of the Federal Maritime Board is limited to the 
following question: Should interest as a matter of law andjas a matter 
of sound administrative discretion have been awarded to petitioner as 
of the date freight charges were wrongfully collected, rather than from 
a date subsequent to the Board's order ? 


In the Report and Order here under review, the Federal Maritime 
Board (whose functions under the Shipping Act, 1916, as amended, have 
been transferred to the Federal Maritime Commission by the President's 
Reorganization Plan No. 7, 1961, effective August 12, 1961 and by its 
General Order No. 1, the Commission adopted, inter alia, all orders, 
reports, and decisions of the old Federal Maritime Board concerning 
regulatory matters over which the new Commission now has jurisdiction) 
held on Petitioner Isbrandtsen's complaint, filed November| 3, 1952, that 
respondents below, States Marine Corporation of Delaware |(now States 
Marine Lines, Inc. and hereinafter States Marine) and Waterman Steam- 
ship Corporation (hereinafter Waterman), both common carriers by water, 
demanded, charged and collected rates from Isbrandtsen Company, Inc. 
(hereinafter Isbrandtsen) which were unjustly discriminatory between 
shippers in violation of Section 17 of the Shipping Act. It was further 
held that complainant Isbrandtsen is entitled under Section 22 of the 
Shipping Act to reparation for the injury caused by the violation of the 
Act by States Marine and Waterman in the amount of $6,687.28 with 
interest at the rate of six percentum per annum on any amounts "unpaid 
after 60 days" from the date of the Board's Order. 


The salient facts as found by the Board in its Docket No. 726 
decided August 4, 1961, 6 F.M.B.__, are as follows: 


Isbrandtsen, as a shipper, complained that the Far East Conference 


and its member and associate lines, which conference includes States 
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Marine and Waterman, violated Section 17 of the Shipping Act, 1916, as 
amended, 46 U.S.C. 816 (hereinafter the Act), by refusing to carry cotton 
to Japan either pursuant to an exclusive patronage contract or subject 

to the lower freight charges applicable to shippers having such a contract. 
The suit sought to recover $6,687.28 plus interest as reparation for ex- 
cess freight charges in the amount of $4.00 a ton on 6320 bales, or about 
1,672 short tons of cotton shipped from the Gulf to Japan. The Confer- 
ence, which is an association of common carriers by water in the foreign 
commerce of the United States, has operated under successive agreements, 
the first of which was approved by the United States Shipping Board on 
November 14, 1922. Although the basic conference agreement of the Far 
East Conference had been approved by the predecessor agency of the 
Federal Maritime Commission, under Section 15 of the Act, there was 
never any positive or formal approval given to the Conference to employ 
the exclusive-patronage system or to utilize differentials in freight 
rates for contracting shippers. Since February 1950, the Conference 

has employed a dual-rate system with a spread or differential of a flat 
$4.00 a ton between the contract rate and the non-contract rate. That is, 
shippers who sign exclusive-patronage contracts are accorded a discount 
of $4.00 per short ton less than the established tariff rates of the Con- 
ference for cotton shipments. Isbrandtsen was not a signatory to any 
such exclusive-patronage contract at the time of the shipments in ques- 


tion. 


In the early part of 1952, Isbrandtsen had made plans to operate a 
chartered vessel from United States Gulf ports to the Far East. H. Kemp- 
ner & Co., of Galveston, Texas made a "booking" with Isbrandtsen to 
carry the cotton in question at a rate of $1.80 per 100 pounds. The Con- 
ference contract rate was $2.00 and the non-contract rate $2.20. Isbranat- 


sen was unable to charter a vessel for the purpose of moving the cotton, 


but it was contractually liable to Kempner to deliver the cotton to Japan. 
Isbrandtsen had full custody of the cotton, and it discharged its obligation 
to Kempner by becoming a shipper and placing the cotton aboard States 
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Marine and Waterman vessels. The cotton was Shipped to Japan at the 
non-contract rate pursuant to 51 bills of lading dated from) August 3, 
1952 to September 18, 1952, all of which showed Isbrandtseén as the 
shipper. The bills of lading were signed by the masters of| respondent's 
ships, and Isbrandtsen's freight payments as the shipper were accepted. 
On all other shipping documents, Isbrandtsen's name appears as the 
shipper. | 


Isbrandtsen had signed an exclusive-patronage contract with the 
Conference in 1946, thereby agreeing to ship solely by Conference ves- 
sels to ports in Japan. This contract was cancelled unilaterally by the 
Conference in 1948 due to Isbrandtsen's unwillingness to accept certain 
amendments to the contract. Isbrandtsen requested a contract from the 
Conference for the cotton shipments in question, but, after various de- 
laying tactics by the Conference, its request was refused. States Marine 
brazenly advised that even if Isbrandtsen obtained a contract they would 


not carry any cotton tendered by Isbrandtsen. | 


However, the Conference had previously granted Isbr andtsen con- 
tract rates on the shipment of other commodities to J apan immediately 
preceding August 1952, even though Isbrandtsen was not at the time a 


party to any exclusive-patronage contract. The same ships|that carried 
Isbrandtsen's cotton at non-contract rates, in August and September 1952, 
also carried the same kind of cotton at the contract rate for several other 
Shippers. In fact, all the cotton of those Ships, other than Isbrandtsen's 
cotton, moved at contract rates, under otherwise identical conditions, 


During the same period, the Conference lines shipped cotton for "spot" 
cotton brokers and forwarders at contract rates and considered such 


persons as shippers even though they did not own the cotton they shipped. 


Isbrandtsen was out of pocket $13,373.96, which represents the 
difference between the rate Kempner paid Isbrandtsen and the non-contract 
rate paid by Isbrandtsen for shipping the cotton on States Marine and 


Waterman vessels. The excess freight charges paid to the Conference 
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lines could not be passed on to the buyers of the cotton by Isbrandtsen, 
since Isbrandtsen had the obligation to deliver the cotton in Japan. 


The Board found that the facts showing that certain members of 
the Conference gave Isbrandtsen the lower contract rates without the 
necessity for such a contract and then in August and September Con- 
ference members States Marine and Waterman demanded the payment 


of non-contract rates, established that Isbrandtsen was discriminated 


against by States Marine and Waterman in violation of Section 17 of the 
Act, which forbids any common carrier by water in foreign commerce 
from demanding, charging or collecting any rate which is unjustly dis- 
criminatory between shippers. States Marine and Waterman had thus 
failed in their statutory duty to extend to Isbrandtsen the same rates 


which other Conference members had granted. 


It was further found by the Board on the issue of reparations that 
Isbrandtsen: 
"incurred expenses, lost profits and suffered damage to 
the extent of its out-of-pocket expenses at (sic.) the re- 


sult of the denial of a contract and payment of the higher 
rates. Eden Mining v. Bluefields at 1 U.S.S.B. 41 (1922). 


Respondents did not prove any mitigating factors affect- 


ing Isbrandtsen's damage although the burden was on 
them to do so. Roberto Hernandez, Inc. v. Arnold Bern- 


stein, Etc., 116 F.2d 849 (C.C.A. 2d 1941 cert. den. 313 

U.S. 582 (1941).) (Emphasis added.) 

By its Order, issued over eight and one-half years after the filing 
of the complaint, the Board decreed that complainant Isbrandtsen be 
paid by respondent below States Marine $5,455 and by respondent below 
Waterman $1,232.28 as reparations for excess freight charges in the 
amount of $4.00 a ton on 6320 bales or about 1,672 short tons of cotton 
carried to Japan, the $4.00 representing the differential between the 


contract rate and the non-contract rate. 


In its Order the Board awarded your petitioner interest at the rate 
of six per centum per annum only on any amounts unpaid after 60 days 
as reparation for the injury caused by respondent's violation of Section 
17 of the Act. 
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On August 31, 1961 Isbrandtsen filed with the Federal Maritime 
Commission a petition for reconsideration of the Board's/Order of 
August 4, 1961 to the extent that it awarded interest on Isbrandtsen's 
award for reparation only on amounts unpaid after sixty days following 
the date of the Order. The petition was denied, without discussion, by 
the Commission's Order dated October 23, 1961. 


Isbrandtsen then filed on October 3, 1961 a Petition for Review 
in this court. The Petition alleges that the law requires, and the Com- 
mission should have awarded, complete and full reparation, an element 
of which is interest on the damages suffered running from the time of 
the violation of the Act. The Petition concludes with a prayer that this 
Court: 


A. Set aside, annul, and reverse the Order of the Federal Maritime 
Board dated August 4, 1961, to the extent that it awarded interest on Pe- 
titioner's claim for reparation only on any amounts "unpaid after 60 days, 
as reparation for the injury caused by respondent's violation of Section 17 
of the Shipping Act of 1916, as amended." 


B. Adjudge and decree that your Petitioner is entitled to recover 


interest from the date of the wrongful actions of respondents. 


C. Order, adjudge and decree that these proceedings be remanded 
to the Federal Maritime Commission with appropriate instructions for 
the determination of interest as an element of reparations awarded for 
the injury to Petitioner occasioned by Respondents’ violation of the Act. 


D, Grant such other and further relief as the Court may deem 
just and proper in the premises. 


STATEMENT OF POINTS 


The Board's denial of interest from the time of the wrongful acts 
as an element of the reparation award is contrary to precedent and in- 


herently unreasonable. 


SUMMARY OF ARGUMENT 


ISBRANDTSEN SHOULD HAVE BEEN AWARDED INTEREST BY THE 
FEDERAL MARITIME BOARD AS AN ELEMENT OF DAMAGES DATING FROM 
THE TIME OF THE RESPONDENTS' WRONGFUL ACTS WHICH THE BOARD 
FOUND TO CONSTITUTE A VIOLATION OF THE SHIPPING ACT RATHER THAN 
RUNNING FROM AN ARBITRARY DATE SET 60 DAYS SUBSEQUENT TO THE 
BOARD'S ORDER AND REPORT, SAID ORDER AND REPORT HAVING BEEN 
ISSUED OVER EIGHT AND ONE-HALF YEARS AFTER THE FILING OF 
ISBRANDTSEN'S COMPLAINT. 


A. Where, as here, damages are liquidated, interest runs 


from the time of the wrong. 


The precedents of the Commission itself require that 
interest be allowed from the time of the violation of 


the regulatory Act. 


ARGUMENT 


Isbrandtsen Should Have Been Awarded Interest By The Federal 
Maritime Board As An Element Of Damages Dating From The Time Of 
The Respondent's Wrongful Acts Which The Board Found To Constitute 
A Violation Of The Shipping Act Rather Than Running From An Arbitrary 
Date Set 60 Days Subsequent To The Board's Order And Report, Said 
Order And Report Having Been Issued Over Eight And One-half Years 
After The Filing Of Isbrandtsen's Complaint. 


A. LIQUIDATED DAMAGES 


The basic theory permeating the concept of damages) in our Anglo- 
American system of jurisprudence is compensation. The person wronged 
should by the award of damages be placed in as nearly as possible the 
condition or position he would have occupied if the wrong had not occurred, 
Miller v. Robertson, 266 U.S, 243, 257 (1924). Interest is given by law as 
compensation for the loss of the use of the money due as damages during 
the lapse of time since the accrual of the claim. Kishi v. Humble Oil & 
Refining Co., 10 F.2d 356, 357 (C.C.A. Tex. 1926). | 


As previously stated, the Board found as a fact on the issue of 
reparation that, '"Isbrandtsen showed further that it incurred expenses, 
lost profits and suffered damage to the extent of its out-of-pocket ex- 
penses at (sic.) the result of the denial of a contract and payment of the 
higher rates." 


This, then, is not a case where Isbrandtsen was suing for the loss 
of anticipatory profits, see Philip R. Consolo v. Flota Mercante Gran- 
colombiana, 6 F.M.B.__, decided March 28, 1961, or where the damages 
were unliquidated or speculative, Swift & Co., et al. v. Gulf] & South 
Atlantic Havana S.S. Co., et al., 6 F.M.B.___, decided February 2, 1961. 


Rather, this is a case where the damages were liquidated, a 


specific sum of money being wrongfully withheld from your petitioner 

by the carriers at the time the shipments took place in 1952. Manifestly, 
a person who has been wrongfully denied the use of his own| money for a 
period of some nine years is not made whole merely by having the same 
dollar amount of money, without interest, returned to him nine years later. 
The Order of the Board denying interest from the time of the wrongful 
withholding and from the time of the violation of the Act is not in accord- 
ance with any principle of logic and it is dissonant with every relevant 
authority. That the use of money is a thing of value is an axiom that 


must be recognized by the Maritime Commission, We are aware of no 
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one with the improvidence to lend money for nine years, sans interest, 


and we do not believe that the Commission does either. 


Interest| upon liquidated damages will be allowed from the time of 
the accrual of the claim for liquidated damages. Chicago & S.E.R. Co. 
v. McEwen, 35 Ind. App. 251, 71 N.E. 926 (1904).. One who has had the 
use of another's money should in justice make compensation for its 
wrongful detention which includes interest from the time the payment 
should have been made. Miller v. Robertson, 266 U.S. 243, 257 (1924); 
Wabash R, Co. v. Koenig, 274 F.909 (C.C.A. Mo. 1921), cert. den. 257 
U.S. 660 (1921). 


Damages are liquidated where, as here, the amount awarded may 
be ascertained by a process of measurement, calculation or computation 
from the data given by the proof, without reliance upon opinion or dis- 


cretion after the concrete facts have been determined. Becker v. New 


York, 77 App. Div. 635, 78 N.Y.S. 1064 (1902); Smith Brothers & Cooper 


v. Hanson, 106 Kan. 32, 187 P. 262 (1920). Interest upon liquidated claims 
is allowed as a matter of right, and is not dependent upon the discretion of 
the judge or jury, State v. Lott, 67 Ala. 147 (1881). "Whenever it is 
ascertained that at a particular time money ought to have been paid, 
whether in satisfaction of a debt, or as compensation for a breach of 

duty, or for the failure to keep a contract, interest attaches as an in- 
cident." Id, at 155. 


When a carrier deliberately flouts its duty, "the risk of interest 
should be upon the one who wrongfully fails to perform its duty, not 
upon the shipper who has the right to demand the performance of the 
duty imposed by law." Pacific Gamble Robinson Co. v. Minneapolis & 
St. L. R. Co., 134 F. Supp. 849, 853 (D.C. Minn. 1955). 
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B. THE COMMISSION'S PRECEDENTS 


Controlling precedents of the Commission itself require that interest 
be allowed from the time of the wrongful withholding and from the time of 
the violation of the Act. In the case of Hernandez v. Bernstein, 2 U.S.M.C. 
62 (1939), the violation took place in 1934. In its 1939 decision the Com- 
mission awarded reparation "with interest" and the Commission's Order 
calls for payment of $25,050.00 "with interest thereon at the rate of six 
per cent per annum from December 31, 1934." 


Interest was also awarded at six per cent from the date of the pay- 
ments by complainant to the date of the award in American| Tobacco Co. 


v. Com. Gen, Transatlantique, 1 U;S.8. B. 97 (1925), aff'd 31 F.2d 663 
(C.C.A, 2d 1929), cert. denied, 280 U.S. 555 (1930). | 


The courts have sanctioned the Board's previous practice of award- 
ing interest from the time of the violation of the Act. In Pacific Gamble 
Robinson Co. v. Minneapolis & St. L. R. Co., 134 F.Supp. 849 (D.C. Minn., 
1955) the court said, in awarding interest to the shipper from the date of 
his damages (at 853): | 


In that the Court has now determined that plaintiff 
was damaged by defendant's wrong in the sum of $20,050.85, 
it must necessarily follow that that compensation wil] re- 
quire the allowance of interest... That is, the loss 
which the Court now has ultimately determined that plain- 
tiff sustained in no less measure dates from June 19, 
1949. 


| 
Reparation claims under the Shipping Act have been infrequent, 


The instant case is one of only about half a dozen in which a4 shipper has 
received an award in the forty-six years this remedial statute has been 


in existence. 


States Marine and Waterman have been found to have violated the 
Act. Damages were explicitly proven. Under such circumstances the 
precedents require that the reparation award include interest on the 
damages suffered from the date of the carriers’ deliberate wrongful 
withholding. 
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The statute (Section 22 of the Shipping Act, 46 U.S.C. 821) calls 
for, and the Commission should have awarded "full reparation to the com- 
plainants for the injury caused by such violation; an element of which is 
interest on the damages suffered running from the time of the wrongful 
acts, 


For compensation to be complete, interest must be allowed for the 
nine years of delay in payment. With interest from the time of the wrong 
the shipper will be placed in substantially the same position he would 
have been in had the carriers not violated the Act by unjustly discriminat- 
ing against him. Without interest, the carriers are allowed to profit by 
their own willful wrongs and Isbrandtsen is not accorded full but rather 
only partial reparation. 


CONCLUSION 


The Petition for Review should be granted inasmuch as the Board 


agreed with complainant that the carriers’ behavior violated the Shipping 


Act but failed to award the complete and full reparation which it is abun- 
dantly clear the law requires. 


Respectfully submitted, 


RICHARD W. KURRUS 
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April 10, 1962 Washington 25° Dac: 


QUESTIONS PRESENTED IN NO. 16,667? 


1. Did the Federal Maritime Board err in holding that 
the petitioner unjustly discriminated against Is- 
brandtsen in violation of §17 of the Shipping Act? 


. If unjust discrimination was established, did the 
Board err in holding that, without proof of damages 
other than the payment of the higher, non-contract 
rate, Isbrandtsen was entitled to reparation in the 
amount of the difference between freight computed 
at the rate which was charged, and freight computed 
at the lower, contract rate? 


1 These are as stated by petitioner, States Marine. We consider 
the question to be: 
“Should the order of the Federal Maritime Board be set 
aside because it awards reparation to Isbrandtsen?” 


QUESTION PRESENTED IN NO. 16,6712 


Should interest as a matter of law and as a matter of 
sound administrative discretion have been awarded to 
petitioner as of the date freight charges were wrongfully 
collected, rather than from a date subsequent to the 
Board’s order? 


? This is as stated by petitioner, Isbrandtsen. We consider the 
question to be: 


“Should the order of the Federal Maritime Board be set 
aside because it does not provide that interest on the principal 
amount of reparation awarded to Isbrandtsen should be com- 
puted from some date (or dates) in 1952?” 
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In THE 
United States Court of Appeals 


FOR THE DISTRICT OF CoLUMBIA Circurr 


No. 16,667 
STATES MARINE LINES, ING., PETITIONER 
CP 


FEDERAL MARITIME COMMISSION and UNITED STATES 
OF AMERICA, RESPONDENTS 


No. 16,671 
ISBRANDTSEN CoMPANY, INC., PETITIONER 
CA 


FEDERAL MARITIME COMMISSION ( Formerly Federal 
Maritime Board) and UNITED STATES OF AMERICA, 
RESPONDENTS 


STATES MARINE LINES, INC., INTERVENOR 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL MARITIME BOARD 


BRIEF FOR RESPONDENTS FEDERAL MARITIME 
COMMISSION and UNITED STATES OF AMERICA 


COUNTERSTATEMENT OF CASES: 


In No. 16,667 States Marine Lines, Inc., petitioner 
(hereinafter, “States Marine”) challenges the validity of 
1 Both petitions for review are covered. In neither case does 


the petition for review question the validity of the dual-rate 
systems or contracts involved. 


(1) 
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the order of the report of the Federal Maritime Board 
(hereinafter “the Board”) to the extent that it awards 
reparations ($5,455.00), to be paid by States Marine to 
Isbrandtsen Company, Inc. (hereinafter “Isbrandtsen”). 

In No. 16,671 Isbrandtsen, petitioner, as a shipper, 
challenges the validity of the same report to the extent 
that it awards interest on the sum of $5,455.00, only from 
a date 60 days after the date of the order which is dated 
August 9, 1961, and not from the dates almost 10 years 
ago, when Isbrandtsen paid States Marine amounts held 
by the Board to be excessive. 

In the summer of 1952 Isbrandtsen, as a carrier, agreed 
with H. Kempner, a cotton dealer, to carry a quantity of 
Kempner’s cotton from Galveston, Texas, to far east 
ports, planning to carry it on some ship it would charter. 
Kempner booked the cotton with Isbrandtsen at a rate 
of $1.80 per 100 pounds. Isbrandtsen was unable to 
charter a vessel to carry Kempner’s cotton, and shipped 
the cotton on a States Marine ship. 

Isbrandtsen sought but did not secure a dual-rate con- 
tract which would have by its terms entitled Isbrandtsen 
to ship the cotton via States Marine at the “contract rate” 
of $2.00 per 100 pounds.” States Marine charged Isbrandt- 
sen the “non-contract rate’ which was $2.20 per 100 
pounds. Isbrandtsen sued for reparations from States 
Marine in the amount of $5,455.00, representing the ag- 
gregate difference of 20¢ per 100 pounds between the 
“contract rate” of $2.00 per 100 pounds which Isbrandt- 
sen claimed, and the “non-contract rate” of $2.20 per 
100 pounds which States Marine demanded and Isbrandt- 
sen paid. This amount was awarded by the Board. Is- 
brandtsen in its complaint sought this award “with 
interest”, without specifying the date from which interest 
should run. The Board awarded interest to run from 
60 days after the date of the Board’s order. Isbrandtsen 
filed with the Commission a petition for reconsideration 


2 This statement is explained in detail in the argument which 
follows. 
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(which the Commission denied without opinion) seeking to 
have the running of interest start with “the time of the 
violation of the Act’. 


SUMMARY OF ARGUMENT IN NO. 16,667 


We consider it accurate, and not less than complimen- 
tary to describe States Marine’s argument in No. 16,667 
(wherein it petitions for review) as highly technical. Its 
first point is that the Federal Maritime Commission (by 
which it means the Federal Maritime Board) “erred as 
a matter of law” by making specified findings of fact 
“which are unsupported by any substantial evidence in 
the record or are contrary to all the substantial evidence 
in the record” (brief, page 7). As we view the Board’s 
report on the point of reparation (and reparation alone 
is at issue in this case) we might, ( although emphatically 
we do not) concede that this argument is sound, and the 
Board’s report could still stand. As an example, the first 
finding to which States Marine addresses this exception 
is a finding “(a)”, “that Isbrandtsen asked the Far East 
Conference * * * for a shippers’ contract for its August 
1952 shipments of cotton”. In support of this exception 
States Marine states that the uncontradicted evidence is 
“that no FEC (Far East Conference) representative ever 
discussed this subject with any Isbrandtsen representa- 
tive” (page 10). First, if (but only if) it were conceded 
(as it is not) that “FEC representative’ meant to the 
Board what States Marine in its exception assumes it 
means to everybody, which is “officers” or “employees” of 
the Conference itself, as distinguished from its carrier 
lines, the exception would be well taken. But—first, and 
most importantly, the real basis of Isbrandtsen’s claim 


* Obviously, Isbrandtsen can only mean that it is entitled to 
interest on various amounts paid on different dates, from the 
dates of payment. This fact has been called to the attention of 
Isbrandtsen’s attorney, who agrees, and has undertaken to point 
out record evidence (if any) showing dates and amounts. There 
is no dispute as to the interest rate, which is 6%. 
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is not that the FEC refused to give Isbrandtsen a dual- 
rate contract, but that States Marine refused to carry 
the cotton at contract rates, and the evidence overwhelms 
that States Marine did so refuse. To sustain the exception 
would not result in the invalidation of the Board’s report, 
and would not help States Marine a bit. Even on strictly 
technical grounds, however, it is clear that the Board 
reasonably considered that in the circumstances of this 
case States Marine represented the Conference, and that 
the “run around” tactics of the carrier and its eventual 
insistence on the higher “non-contract” rates, were tanta- 
mount to refusal. 

States Marine’s second point is that the Board “failed 
to make” certain specified findings of fact “which are 
supported by substantial evidence in the record and which 
are material to the question whether SML discriminated 
against Isbrandtsen and if so, whether Isbrandtsen is 
entitled to reparation” (brief, page 8). By way of com- 
plete reply we point out that if the Board had made each 
finding which States Marine by excepting, says it should 
have made, this would not mean, as States Marine asserts 
on page 10 of its brief, that the Board “could not possibly 
have held that SML unjustly discriminated against Is- 
brandtsen”. Additionally, States Marine is not so naive 
as to believe that it is entitled to have a finding made 
only because it is supported by substantial evidence. It 
makes no attempt, however, to prove that these requested 
findings are supported by such a heavy preponderance of 
credible evidence that a reviewing court should invalidate 
the order of an administrative agency for not making 
them. Of course, counsel may intend to do this in oral 
argument. 

States Marine’s third point is in effect, that although 
Isbrandtsen shipped the cotton, Isbrandtsen is not the 
shipper of the cotton, an argument which is almost an 
expressed contradiction in terms. 

States Marine’s fourth and final point is an assertion 
that Isbrandtsen’s proof of damages does not comply with 
a particular standard. As the Board correctly held, and 
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we shall show, that standard is not applicable to Isbrandt- 
sen’s claim in the circumstances of this case. 


ARGUMENT IN NO. 16,667 


The essential facts which are the basis of the Board’s 
decision as to Isbrandtsen’s right to reparation from 
States Marine are simply these. Isbrandtsen tendered 
cotton to States Marine, a carrier member of the Far 
East Conference, for shipment at “contract rates”. States 
Marine carried the cotton, but charged, and Isbrandtsen 
paid “non-contract rates”. This resulted in payment by 
Isbrandtsen to States Marine of $5,455.00 more than 
Isbrandtsen would have paid at “contract rates”, Is- 
brandtsen was willing to sign and in fact attempted to 
sign an exclusive-patronage contract prior to shipping the 
cotton, and the fact that Isbrandtsen did not sign such 
a contract will not (in view of its expressed wish to sign) 
operate to prevent Isbrandtsen from recovering the $5,- 
455.00 States Marine should not have collected. 

In theory, actual signature of an agreement to ship 
exclusively by conference lines is a condition prerequisite 
to securing the lower “contract rates”, To say the least, 
the conference carriers do not strictly apply this theory 
in day-to-day practice. e.g., the Board found, and no 
exception is taken to its finding, that “Far East Con- 
ference carriers had however allowed shipments of other 
commodities by Isbrandtsen between New York and 
Japan at contract rates for a period of time immediately 
preceeding August 1952” when the cotton here involved 
was shipped. “Such contract rates were extended to 
Isbrandtsen even though it was not a party to a shipper’s 
exclusive patronage contract” (Multilith opinion, page 
11). And in its brief (page 4) States Marine says that 
while in 1946-1948 Isbrandtsen was a party to an ex- 
clusive-patronage contract, that contract was terminated, 
and “on December 1, 1948, Isbrandtsen ceased to be a 
contract shipper”. At this point we set out the Board’s 
findings which States Marine alleges are “unsupported by 
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any substantial evidence in the record or contrary to all 
the substantial evidence in the record (brief, page 7). 
They are: 


(a) That Isbrandtsen asked the Far East Conference 
(hereinafter, “FEC”) for a shippers’ contract 
for its August 1952 shipments of cotton; 


(b) That an FEC representative advised Isbrandtsen 
that the FEC would not permit Isbrandtsen to 
sign a contract to cover these shipments; 


(c) That SML informed Isbrandtsen that even if Is- 
brandtsen obtained a shipper’s contract, SML 
would not carry the cotton which Isbrandtsen 
tendered to it; 

(d) That on the dates of the shipments in question 
no other adequate means were available to Is- 
brandtsen to transport the same; 

(e) That during the period in question, the FEC 
lines carried cotton for “spot” cotton brokers 
and forwarders at contract rates and considered 
such persons as shippers, even though they did 
not own the cotton they shipped; and 

(f) That as a shipper, Isbrandtsen tried to get a 
eats and contract rates, but was refused 


We have, early in the summary of this argument, ana- 
lyzed the exception to finding (a), and are confident that 
our analysis conclusively establishes that the exception is 
hypercritical, and unsubstantial. If it is to any extent 
technically sound, this would not deprive the Board’s 
conclusions of necessary support. With one exception 
(finding “ce”, which is wholly unnecessary to the Board’s 
conclusion) the exceptions to each of the other findings, 
(b), (d), (e) and (f) are subject to the same compelling 
analysis. Finding (c) as written by the Board, is incor- 
rect; indeed so flatly incorrect as to justify the belief 
that it is a typographical error. The finding should have 
ended with three words which were inexplicably omitted. 
It should have read as follows: 


“That SML informed Isbrandtsen that even if Is- 
brandtsen obtained a shipper’s contract, SML would 
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not carry the cotton which Isbrandtsen tendered to it 
at contract rates;” 


Had the finding contained the last three words, “at con- 
tract rates”, not even States Marine could have excepted 
to it. Finding (d) is in no sense required to support the 
Board’s order. Neither is finding (e). On its face, the 
exception to finding (f), appears to be a serious matter, 
but it is not. Its technical basis could be an argument 
that Isbrandtsen in trying to get a contract was not act- 
ing “as a shipper”, which, as an argument approaches 
the ridiculous, or it could be that nobody told Isbrandtsen 
specifically “We refuse to give you a contract”! The 
Board did not err [except as noted, with respect to (c) ] 
in making these findings. They have record support as 
follows. As to (a), see Tr. 22, 25, 26, 29, 31, 32, 33, 89, 
92, 94, 95, 158, 154, 159, 160, 1677, Ex. 22. As to (b), 
see Tr. 166, 1113, 1114, 1678, 1679, 1680, 1731, and Exs. 
3 and 22. As to (c), see Tr. 154, 155, 156, 1680, 1681, 
and Exs. 3 and 8A. As to (d), see Tr. 20, 1318, 1819, 
1320, 1385, 1336, 1528, 1529, 1532, 1543, 1641, 1664, 
1665, 1684, 1685, 1686, 1687. As to (e), see Tr. 2616, 
2617, 2638, 2635, 2742, 2748, 2744, 2745. As to (f£ ), see 
Tr. 153, 154, 155, 156, 170, 171, 173, 174, 175, 1680, 1681, 
2415, 2416, 2420, and Exs. 3 and 8A. In connection with 
the foregoing, we say that the Board’s order is completely 
supportable without any of the specific findings to which 
States Marine objects, and upon the admission made in 
States Marine’s own brief. States Marine says on pages 
4 and 5: 


“Isbrandtsen is a common carrier by water in 
United States foreign commerce. In addition, it is 
a merchant dealing in international trade. In its 
capacity as a merchant, Isbrandtsen entered into a 
shippers’ contract with the Far East Conference in 
1946. In 1948, the Far East Conference proposed 
amendments to its uniform shippers’ contracts. It 
notified all contract shippers, including Isbrandtsen, 
that if the proposed amendments should not be ac- 
cepted on or before November Ist, 1948, the respec- 
tive contract would be terminated, effective December 
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1st, 1948. Isbrandtsen omitted to accept the proposed 
amendments. Accordingly, on December 1, 1948, Is- 
brandtsen ceased to be a contract shipper. 

“In the Summer of 1952, Isbrandtsen, as a carrier, 
contracted with H. Kempner to transport a substan- 
tial quantity of Kempner’s cotton from Gulf ports 
to ports in Japan. According to the FMC’s report, 
Isbrandtsen was unable to charter a ship with which 
to fulfill its obligation to Kempner and sought, in- 
stead, to perform its undertaking by having Kemp- 
ner’s cotton carried by SML and Waterman. 

“As will appear in the argument below, Isbrandt- 
sen’s contract with Kempner called for a freight rate 
of $1.80 per 100 Ibs. At the time, the FEC tariff 
provided a contract rate of $2.00 and a non-contract 
rate of $2.20 per 100 Ibs. Also, at that time, Kemp- 
ner, which had signed an FEC shippers’ contract in 
February, 1950, had terminated that contract and, 
therefore, was, like Isbrandtsen, a non-contract 


bi peer 

“Under these circumstances, Isbrandtsen, without 
disclosing the true ownership of the cotton, asked 
SML and Waterman to compute freight on the ship- 


ments at the contract rate and, as will es in the 


argument, having been informed by the Houston rep- 
resentatives of SML and Waterman that it was not 
on the list of contract shippers, demanded a contract 
form from the Houston offices of these two Confer- 
ence members. Isbrandtsen’s Houston manager was 
informed that no contracts were available in Houston 
and that application therefor should be made to the 
Conference office in New York. Isbrandtsen did not 
apply to the Conference for a contract and, over its 
protest, was required by SML and Waterman to pay 
freight on these cotton shipments at the non-contract 
rate.” 
We have previously shown that the statement that “Is- 
brandtsen did not apply to the Conference for a contract” 
means only that request was not made to some officer or 
employee of the Conference, or to “the Conference office 
in New York”. It is not, and it cannot be denied that 
Isbrandtsen tried to get and sign a contract. Surely, it 
was not necessary for Mr. Crinkley (Isbrandtsen’s Ex- 
ecutive Vice President) to “walk across Broadway” and 
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ask Mr. Dennean, Chairman of the Conference, for a con- 
tract in order to be entitled to a contract. States Marine 
has pretty well proved, however, that if Isbrandtsen (as 
distinguished from others) could have secured a contract 
at all, which seems uncertain, it could have secured it only 
in that way. This remarkable state of affairs is probably 
explained by States Marine’s reference to Isbrandtsen’s 
“almost 10 years of” anti-conference “litigation” (brief, 
page 18). 

We turn now to States Marine’s second point. This 
is that the Board’s order should be set aside because the 
Board did not make 7 specific findings requested by States 
Marine. These findings are: 


“107. Although informed by States Marine and 
Waterman that a Conference shipper’s contract could 
only be obtained by Isbrandtsen’s application therefor 
to the Conference office, Isbrandtsen made no applica- 
tion to the Conference for such contract (R. 1781-2). 

“108. States Marine informed Isbrandtsen that 
even if it obtained a shipper’s contract, it would not 
carry the cotton referred to in Finding 102 [the 
cotton here involved] at contract rates because the 
cotton was Kempner’s, and Isbrandtsen had no in- 
terest therein (Exh. 3, States Marine letter of August 
28, 1952). 

“110. The Conference shipper’s contract form which 
was in effect from February 7, 1950, to April 15, 
1953 (Exhs. 15, 59E), provides, in paragraph 11: 


‘It is agreed that the party herein referred to as 
the Shipper is not the agent or broker for any 
principal, whether disclosed or undisclosed, and 
that no party who is not named herein or at the 
foot hereof shall have any rights as Shipper by 
virtue hereof.’ 


“111. Under the provisions of poegrert 11 of the 
Conference shipper’s contract, Kempner could not 
have made a shipment at contract rates under a con- 
tract signed by Isbrandtsen. 

“112. Isbrandtsen shipped the cotton referred to 
in Finding 102 hereof [the cotton here involved] to 
the extent that Isbrandtsen offered the same for ship- 
ment and paid freight for the transportation thereof 
computed at non-contract rates. 
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“113. Isbrandtsen had no commercial interest in 
the cotton referred to in Finding 102 [the cotton here 
involved], and shipped as stated in Finding 112. It 
had nothing to do with the sale of the cotton. The 
same was marketed by H. Kempner. Isbrandtsen did 
not know whether Kempner made or lost money on 
the transaction. Any damage claimed by Isbrandtsen 
was not as the result of marketing said cotton (R. 
128-30). 

“114, In connection with the cotton referred to in 
Finding 102 [the cotton here involved] and trans- 
ported by States Marine and Waterman, Isbrandtsen 
was not in competition with any seller or buyer of 
cotton (R. 128-30).” 

As we have previously noted, States Marine has not made 
any proof that any of these proposed findings are sup- 
ported by a preponderance of the credible evidence. Much 
more important, however, is the fact, that even if the 
Board had made all these 7 findings, all of them would 
not invalidate the Board’s decision. Analyzing the facts 
which these findings would establish, and checking them 
against the statement of “the essential facts which are 
the basis of the Board’s decision” stated at the beginning 
of our argument (page 8) will satisfy the court that this 
is true. 

As to proposed finding 107, the factual foundation of 
the Board’s decision would be in no way weakened, had 
the Board found that Isbrandtsen’s request for an ex- 
clusive-patronage contract was not made to an officer or 
employee of FEC at the Conference office ‘located across 
the street at 11 Broadway, New York City” (brief, page 
18), in addition to being made to States Marine. Such 
finding would not conflict with the Board’s ultimate find- 
ings and conclusions. 

Essentially the same statement applies to proposed find- 
ings 108 to 114, inclusive. 

It is clear that States Marine feels that these findings 
establish that because Isbrandtsen did not own the cotton 
it shipped, Isbrandtsen was not entitled to an exclusive- 
patronage contract or contract rates, and is not entitled 
to reparation. On the first argument we join issue here. 
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The second (that Isbrandtsen cannot make the proof re- 
quired of a cargo-owner because Isbrandtsen didn’t own 
the cargo, and therefore Isbrandtsen is not entitled to 
reparation!) will be discussed under States Marine’s third 
and fourth “points” where States Marine develops it in 
detail. 

States Marine’s argument that Isbrandtsen could not. 
ship the Kempner cotton at contract rates is based on 
paragraph 11 of the shipper’s contract which reads: 


“It is agreed that the party herein referred to as the 
Shipper is not the agent or broker for any principal, 
whether disclosed or undisclosed, and that no party 
who is not named herein or at the foot hereof shall 
have any rights as Shipper by virtue hereof.” 
This contract-language is of no avail whatsoever to States 
Marine unless Isbrandtsen was agent or broker for Kemp- 
ner, or Kempner, as shipper, had some right by virtue of 
the contract. States Marine is a member of the conference 
which wrote the contract and the contract must be strictly 
construed against States Marine. Under the circumstances 
here present however, not even a broad construction could 
include Isbrandtsen as either “agent” or “broker” for 
Kempner, and certainly Kempner, a stranger to the con- 
tract could claim no rights by virtue thereof. 
States Marine says that “clearly, then Isbrandtsen was 
not a ‘shipper’ in this transaction in the ordinary con- 
notation of that term” (brief, page 24). But the truth 
is that Isbrandtsen was just exactly that—a shipper 
“within the ordinary connotation of that term”. In- 
deed, we do not know any connotation of “shipper” so 
extraordinary that Isbrandtsen would not be included in 
its meaning. Isbrandtsen engaged States Marine to carry 
the cotton, delivered it to the carrier, signed a contract 
of carriage tendered by States Marine, and States Marine 
demanded and collected from Isbrandtsen payment as a 
shipper. When it accepted and carried the cargo, States 
Marine didn’t tell Isbrandtsen that Isbrandtsen was not 
a “shipper”, only that it was not a “contract shipper”. 
And if Isbrandtsen didn’t ship the cotton—who did? Cer- 
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tainly not Kempner. Kempner was a complete stranger 
to the contract of carriage, which was an agreement be- 
tween Isbrandtsen as shipper and States Marine as car- 
rier. Kempner could claim no rights as shipper under 
the contract, and nobody but Isbrandtsen could claim such 
rights. There is not a shadow of evidence that Isbrandtsen 
acted as a “broker” and no relationship of principal and 
agent between Kempner and Isbrandtsen existed. It seems 
to be the theory of States Marine that the quoted para- 
graph from the shipper’s contract prevents a shipper from 
shipping cargo he doesn’t own, but the contractual pro- 
visions simply do not have that effect, assuming arguendo, 
that any contractual provisions could. 

Under its third point, States Marine argues that “under 
proper findings of fact” the Board’s order is invalid. 
While States Marine does not formulate or identify the 
findings, it is clear that they would, in the aggregate, 
mean that Kempner owned the cotton, and that Isbrandt- 
sen’s only interest in the cotton was to get it carried port- 


to-port at the lowest possible cost. This is implicit and 
explicit in the Board’s opinion, but it does not invalidate 
it. It does mean, we think, that States Marine is right 
when it says: 


“Tsbrandtsen’s position was unique. There is no 
evidence that any other person, ore or since, has 
occupied a similar position with respect to cargo 
carried by any conference line” (brief, page 29). 

This statement by States Marine, with which we agree, 
means that broad general statements in the decision of 
cases unlike this one do not apply to a decision based on 
Isbrandtsen’s “unique” situation. The rule expressed in 
West Indies Fruit Company et al. v. Flota Mercante 
Grancolombiana, (Docket #927, decided by the Commis- 
sion January 22, 1962), applies to cases where the ship- 
per is the owner of the cargo. This rule does not apply 
where, as in this case, the damage is claimed because the 
carrier charged the shipper a rate higher than the rate 
the carrier had a right to charge, and the shipper, be- 
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cause he doesn’t own the cargo, sues for the only possible 
damages he can have suffered, the difference between the 
amount he paid and the amount he should have paid. To 
hold otherwise would be to deny recovery of reparation 
for injury indubitably inflicted upon the shipper by the 
carrier. Possibly the reparation award might have more 
appropriately been based on “prejudice” than on “dis- 
crimination”. In any event, however, the Act should not 
be construed so as to permit a carrier to injure a shipper 
with impunity. 

The sound principles of the West Indies decision, supra, 
the cases cited therein, of Pennsylvania Railroad Co. v. 
International Coal Co. 230 U.S. 184 (1918), LC.C. v. 
United States, 289 U.S. 385 (1933) and many similar 
cases, (which are fully applicable to petitioners in No. 
16,658, because they owned the cotton they shipped) 
should not be applied to this case, where petitioner did 
not own the cargo, and had no interest in the cotton 
except to get it from port to port. We do not believe the 
court requires States Marine’s caution not to confuse this 
case with actions to recover an excess of freight money 
collected, over and above freight at the tariff rate (brief, 
page 35). This is frequently called an “overcharge”, but 
to the extent that the recovery here may be termed an 
“overcharge”, the term means simply an amount over and 
above the amount the carrier had a right to collect from 
the shipper in the circumstances of this case, and by 
collecting which it injured or prejudiced the shipper. 

We respectfully submit that the exceptions of States 
Marine to the award of reparation to Isbrandtsen are not 
well taken, and that the Board’s order should not on 
their account, be set aside. We emphatically disagree with 
the States Marine opinion, expressed on page 31 of its 
brief, that: 

“* * * it is clear that there would be no such thing 
as an ‘effective’ contract system if the * * * holding 
that Isbrandtsen suffered unjust discrimination were 
allowed to stand.” 
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ARGUMENT IN NO. 16,671 


The only question here presented is if the Board’s order 
should be set aside because it awarded interest on unpaid 
reparation which would begin to run 60 days after August 
9, 1961. Petitioner, Isbrandtsen contends that the Board 
was required to provide for interest on “excessive” 
amounts paid from the dates such payments were made 
(see the last paragraph of our counterstatement, and foot- 
note 3). 

The cases cited by Isbrandtsen, and many others estab- 
lish that had the Board awarded interest from the dates 
of payment, a reviewing court would not set aside the 
Board’s order on that account. See, especially Gimbel 
Bros., Inc. v. Barrett, 218 F. 880 (D.C. E.D. Pa., 1914), 
reversed on other grounds, 226 F. 623. In Gimbel, the 
District Judge stated the general rule as follows: 


“This leaves as the only undisposed-of question in 
the case that of interest. The question arising here 


was argued as one of whether interest should be cal- 
culated from the time of payment or from the date 
of the demand for recoupment. The question is really 
one of the assessment of damages, and becomes a 
question of a charge of interest only by way of ana- 
logy, because of the fact that whenever the damage 
results from the withholding of money it cannot ex- 
ceed the value of the use of that money, and by 
reason of this the limit of the measure may be said to 
be interest. In all damage cases the damages are to 
be assessed with reference to the time when the 
damage was suffered, and when the adjustment takes 
place at a later date the assessment is to be made 
as of the earlier date, with the lapse of time between 
that and the later date in mind. Strictly and tech- 
nically, interest is not allowed from the date of 
damage suffered to damage assessed, but a sum is 
allowed for damage on the day the damage is as- 
sessed, which is the equivalent of a less sum allowed 
on the day the damage was suffered. Practically, 
however, it is the equivalent of interest. 

“We think the present case to be within that gen- 
eral rule, and that the damages should be assessed as 
of the date when the money was unlawfully (as is 
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found) collected from the plaintiff, with the lapse of 
time as an element of damage. This date by stipula- 
tion is November 10, 1908. (886-887 ) 

It appears clear however that here, as in Gimbel, fixing 


the date from which interest as a damage item, shall run, 
lies within the discretion of the trier of the facts, in this 
case, the Board. Not being contractual, statutory, or 
based on the Constitution, Isbrandtsen’s claim to interest 
is not one of “right” which the Board has denied. We 
respectfully submit that in the language of the Court of 
Appeals for the 4th Circuit, in Minneapolis & St. Louis 
Ry. Co. v. Pacific Gamble Robinson Co., 215 F. 2d 126, 
137 (1954): 


“As to the complaint made concerning the allow- 
ance of interest, that matter was one for the discre- 
tion of the trial court (or as here, the Board), and 
it cannot be said that such discretion was here 
abused.” 


We do not believe that upon this record, the court should 


set aside the Board’s order upon the theory that in fixing 
the date from which interest should be computed, the 
Board abused its discretion. 

There appear to be at least two factors which the 
Board may well have considered in fixing the interest 
date. Certainly, this court will consider them. One is that 
it cannot be said that States Marine’s action in collecting 
the high non-contract rate from Isbrandtsen was high- 
handed, without claim of right, or has profited States 
Marine. States Marine believed ( indeed, its instant peti- 
tion for review shows that it still believes) that it was 
right in charging Isbrandtsen the non-contract rate. And 
although the Board, as we feel, correctly found States 
Marine was wrong, it cannot be said that (especially, in 
1952) its position was so utterly without support as to 
be unreasonable. Second, and perhaps more importantly, 
Isbrandtsen apparently did not bring the matter of the 
exact date or dates from which Isbrandtsen contends that 
interest on the principal amount awarded as reparation 
should be computed to agency attention until it filed a 
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motion for reconsideration with the Commission on Au- 
gust 31, 1961, some time after the Board had gone out of 
existence. [As a matter of fact, Isbrandtsen has not even 
in this court, thus far specified the date or dates in 
question. (See footnote 3)]. It does not appear that 
Isbrandtsen is entitled to have the Board’s order set aside 
in order that it may either point out to the Board’s suc- 
cessor evidence it failed to point out to the Board, or per- 
haps, reopen the record to introduce evidence it failed to 
introduce at the proper time. 


CONCLUSION 


The Board’s order that States Marine shall pay repara- 
tion to Isbrandtsen in the amount of $5,455.00, with in- 
terest at 6% per annum on any part of said sum remain- 
ing unpaid 60 days after August 9, 1961, should not be 
set aside. Both petitions for review should be dismissed. 

Respectfully submitted. 


JAMES L. PIMPER 
General Counsel 


PAUL D. PAGE, JR. 
Attorney 
Federal Maritime Com- 
mission (Successor to 
Federal Maritime 
Board) 


Washington, D. C. 
April 10, 1962 
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STATEMENT FOR RESPONDENT UNITED STATES 
OF AMERICA 


The United States agrees that the order below must be 
upheld as to these petitioners, and we fully concur in 
the arguments made in the Commission’s brief. We think, 
moreover, that the dual-rate system attacked by Isbrandt- 
sen was unlawful for the reasons stated in our brief in 
Kempner v. Federal Maritime Commission, No. 16,658. 
If, therefore, this court accepts the view of petitioner 
States Marine Lines that Isbrandtsen was not improperly 
denied an exclusive-patronage contract, we believe that 
the case should nevertheless be remanded to the Commis- 
sion for further proceedings, in accordance with the views 
expressed in our brief in Kempner. 


Respectfully submitted. 


LEE LOEVINGER 
Assistant Attorney General 


IRWIN A. SEIBEL 
JOEL E. HOFFMAN 
Attorneys 
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PETITION OF STATES MARINE LINES, INC., 


PETITIONER IN NO. 16,667, AND INTERVENOR 
IN NO. 16,671, FOR REHEARING 
a EE AES: 


IN THE ! 
Huited States Court of Apprals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—e > um 
No. 16,667 

STATES MARINE LINES, INC., 

Petitioner, 


ve 


FEDERAL MARITIME COMMISSION and 


UNITED STATES OF AMERICA, 
Respondents, 


| 
No. 16,671, 
ISBRANDTSEN COMI 
Petitioner, 
Ne 
FEDERAL MARITIME COMMISSION (Formerly Fed- 
eral Maritime Board) and UNITED STATES OF 
AMERICA, | 


Respondents, 
STATES MARINE LINES, INC., 
Intervenor. 


ON PETITIONS FOR REVIEW OF aw ORDER OF THE 


Un PRD ERA LE MARTFIMEY BOARD, |< 


The petition for rehearing, filed pursuant to Rule 26 
of the Rules of this Court, of States Marine Lines, Ine., 
Petitioner in No. 16,667 and Intervenor in No. 16,671, 
respectfully shows: 


1. By the opinion and decision of Wilbur K. Miller, 
Danaher and Wright, Circuit Judges, dated January 3, 
1963, a copy of which is annexed hereto marked “Appendix 
A”, this Court disposed of two petitions to review an 
order of the Federal Maritime Commission (formerly and 
at the time of said order known as the Federal Maritime 
Board and hereinafter referred to as “FMC”). By said 
order, FMC directed that States Marine Lines, Ine. 
(hereinafter, “SML”) pay to Isbrandtsen Company, Ine. 
(hereinafter, “Isbrandtsen”), Five Thousand Four Hund- 
red Fifty-five Dollars ($5,455.00) with interest at Six 
(6%) percent on any balance unpaid after Sixty (60) 
days from the date of the order, as reparation for injuries 
caused by SML’s unjust discrimination against Isbrandt- 
sen in violation of $17 of the Shipping Act, 1916, as 
amended, 39 Stat. 734 (46 U.S.C. §816). SML petitioned 
this court for review insofar as the FMC held that SML 
had unjustly discriminated against Isbrandtsen and 
awarded reparation therefor (No. 16,667); and Isbrandt- 
sen petitioned for review insofar as the FMC failed to 
award interest from a date prior to the FMC order of 
August 4, 1961 (No. 16,671). This Court held (Appendix 
A) that FMC coreetly awarded reparation, but erred in 
denying pre-judgment interest. 


2. This petition for rehearing is urged on two general 
grounds: 


(a) The decision of this Court dated January 3, 
1963, does not consider contentions made by SML in 
its briefs and on the oral argument which, if correct, 
would require disposition of No. 16,667 in favor of 
SML and disposition of No, 16,671 adversely to Is- 
brandtsen in that said decision overlooked, and is 
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contrary to, law respecting (i) the facts necessary to 
establish discrimination under §17 of the Shipping 
Act, 1916, 39 Stat. 734, as amended (46 U.S.C. §816), 
and (ii) the facts necessary to prove a claim for 
damages even if discrimination had been established; 
and 

(b) The Court’s opinion of January 3, 1963, is 
predicated upon facts which either were not found by 
FMC or, if so found, were not supported by sub- 
stantial evidence in the administrative record. 


The material portions of the FMC order are set forth 
at page 153 of the Joint Appendix and the FMC’s decision 
upon which the order was based is set forth at pages 
119-152 of the Joint Appendix.! 


3. The basic facts from which this litigation arises are 
that SML is, and in 1952 was, a member of the Far East 
Conference of steamship lines, which employed a contract 
rate system. Under that system the Conference tariffs 
provide two levels of rates for each item in the tariff 
which is subject to the system—one rate for shippers 
who have entered into a contract with the Conference 
(hereinafter, “Shipper’s Contract”) to patronize Con- 
ference Members exclusively, and a higher rate for all 
other shippers.? 


In addition to Isbrandtsen’s principal business as a 
common carrier, Isbrandtsen did some business as an 


1 Hereinafter the Joint Appendix will be cited as “ (J.A. +)’. 


2In H. Kempner, et al. v. Federal Maritime Commission, et al., 
No. 16,658, decided January 10, 1963, the same panel of judges 
decided per curiam (Danaher, Cir. J., dissenting) that the system 
was unlawful at the time of the transactions here involved. How- 
ever, on this review Isbrandtsen has not challenged the lawful- 
ness of the system and the opinion of the Court in the instant 
cases assumes lawfulness. Indeed, the opinion must assume the 
lawfulness of the system since it affirms the award of reparation 
and directs the award of interest to Isbrandtsen on the theory 
that Isbrandtsen was denied a Shipper’s Contract which consti- 
tuted an essential part of the system. 
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international merchant. It had been a party to a Ship- 
per’s Contract from January 10, 1946, to December 1, 
1948, when Isbrandtsen allowed the contract to terminate 
by failure to agree to certain amendments thereof. (J.A. 
101-108.) In August, 1952, Isbrandtsen, as carrier, agreed 
with H. Kempner to transport a substantial shipment of 
Kempner’s cotton, in which Isbrandtsen had no property 
interest, from United States Gulf of Mexico ports to 
Japan at a rate of $1.80 per one hundred pounds. Kemp- 
ner had no Shipper’s Contract. The Far East Conference 
contract rate was $2.00 per one hundred pounds and the 
noncontract rate $2.20 per one hundred pounds. Isbrandt- 
sen intended to charter a vessel of some third party to 
carry Kempner’s cotton. Not succeeding in chartering a 
vessel on terms satisfactory to it, Isbrandtsen, in its own 
name, booked space for Kempner’s cotton on vessels of 
SML and another member of the Far East Conference, 
apparently under the belief that it was a contract shipper 
and thus entitled to the $2.00 rate. Upon being advised 
that it did not hold a Shipper’s Contract, Isbrandtsen 
asked SML for such a contract, SML advised Isbrandtsen 
that the application for a Shipper’s Contract could be 
made to the Far East Conference. (J.A. 67.) Isbrandtsen 
did not apply to the Conference for a Shipper’s Contract 
until long after the shipments moved and was charged the 
noncontract rate, which it paid under protest. In April, 
1953 Isbrandtsen did apply to the Far Kast Conference 
and was given a Shipper’s Contract. (J.A. 109-114.) 


4. The FMC found that the Far East Conference had 
denied Isbrandtsen a Shipper’s Contract (J.A. 130) and 
that SML unjustly discriminated against Isbrandtsen by 
charging it the non-contract rate for the cotton shipments 
involved, whereas some other members of the Conference, 
under circumstances which do not appear in the record, 
had carried shipments of other commodities for Isbrandt- 
sen shortly before August, 1952, at contract rates even 
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though Isbrandtsen was not a contract shipper. (J.A. 131, 
147.) There certainly was no evidence that Isbrandtsen 
was not the owner of those shipments. 


On the unprecedented theory that SML discriminated 
against Isbrandtsen because other carriers, under undis- 
closed circumstances and with respect to other tariff items, 
had preferred it, the FMC awarded reparation to Is- 
brandtsen in the amount of the difference between freight 
on the cotton shipments at the non-contract rate and 
freight computed at the contract rate. This it did, not- 
withstanding that Isbrandtsen did not and could not con- 
ceivably prove market damages in accordance with the 
measure of damages for unjust discrimination established 
by the Supreme Court and followed by the FMC. The 
Court’s opinion indicates that the FMC based its holding 
of unjust discrimination on the denial of a Shipper’s Con- 
tract. The entire rationale of the FMC in concluding that 
SML violated §17 of the Shipping Act appears at (J.A. 
147). The only explanation there given is the disparity of 
treatment of Isbrandtsen by SML as compared with four 
other Conference members. Under the FMC’s rationale, 
none of the essential elements of discrimination, 7.e., iden- 
tity of circumstances and of the items of traffic involved, 
competitive disadvantage as against other parties, ete., is 
to be found in this record. 


Contentions of SML Which Were Not Considered. 


5. SML argued (Brief in No. 16,667, pages 22-23; 
Reply Brief, pages 17-20) that Paragraph 11 of the neces- 
sarily uniform Far East Conference Shipper’s Contract, 
in effect in August, 1952, would have precluded SML from 
charging the contract rate on these shipments even if 
Isbrandtsen had had a Shipper’s Contract at that time. 
Paragraph 11 of the contract provided: 


“11. It is agreed that the party herein referred to 
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as the Shipper is not the agent or broker for any 
principal, whether disclosed or undisclosed, and that 
no party who is not named hercin or at the foot hereof 
shall have any rights as Shipper by virtue hereof.” 


It has never been contended, and certainly has not been 
found, that H. Kempner or any of its related enterprises 
is or was a “subsidiary, associate and/or parent” company 
of Isbrandtsen, Accordingly, Kempner, who owned and 
marketed the cotton involved, would not have been entitled 
to any rights, including the contract rates, under a con- 
tract between the Far East Conference and Isbrandtsen. 
The undertaking of the Conference Members under the 
contract was to “transport the cargoes of the Shipper in 
the aforesaid trade upon the terms and conditions herein 
set forth.” (J.A. 109.) The cotton here involved was cargo 
of Kempner and not cargo of Isbrandtsen. Except for 
oblique reference to the question whether Isbrandtsen was 
the “Shipper of these shipments” (Opinion, p. 4), the 
Court did not determine whether under Paragraph 11 of 
the contract these shipments would have been entitled to 
the contract rate even if Isbrandtsen had a contract. What- 
ever may be the validity of the Court’s observation regard- 
ing Isbrandtsen’s status as a “shipper”, they have no 
bearing on the real question whether, with respect to the 
instant shipments, Isbrandtsen was the “Shipper” within 
the intendment of Paragraph 11 of the Shipper’s Contract. 


6. A proper interpretation and application of Para- 
graph 11 has importance not only for the outcome of the 
present litigation but also for the future implementation 
of congressional policy in favor of fair and effective con- 
tract rate systems (P.L. 87-346, preamble, 75 Stat. 762 
(October 3, 1961)). As was explained in SML’s principal 
brief, at pages 30-31, the holding which the Court reached 
makes it possible for shippers to enjoy the low but dis- 
ruptive rates of non-conference service and still, when 
convenience or necessity dictates enjoy the regular fre- 
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quent and reliable service of the conference carriers, at 
the contract rates—or at even lower rates, as did Kempner 
here—without the necessity of signing a Shipper’s Con- 
tract and undertaking its obligations. All that is needed 
is for the non-conference carriers to apply for and obtain 
conference Shipper’s Contracts and, whenever their ac- 
commodations are inadequate for the cargoes which their 
cutthroat rates attract, rebook them on conference services 
at the contract rates. The rate stability which is the objec- 
tive of legislatively-sanctioned contract rate systems will 
be a will-o’-the-wisp if the Court’s decision stands. 


A further frustration of legislative policy results from 
the Court’s decision. The essential of a fair and non- 
discriminatory contract rate system is that only those 
persons who undertake the contract obligations should 
enjoy the correlative contract benefits and privileges. It 
was for the very purpose of preventing the unscrupulous 
from abusing conference contracts that Article 11 was 


added in 1948. (J.A. 107.) Yet the Court’s decision would 
preclude the conference from going behind the superficial 
indicia of routine shipping documents to ascertain whether 
the party who has every significant interest in the cargo 
is actually the party named in the shipping documents as 
“shipper” and is a “Shipper” under a conference Shipper’s 
Contract. 


The importance of a proper resolution of this question 
for the future operation of contract rate systems is under- 
scored by the FMC’s publication (28 F.R. 74, January 3rd, 
1963) of revised proposed “Rules Governing Contract 
Rate Systems in the Foreign Commerce of the United 
States”. To the Rules, the FMC appended a “Uniform 
Merchant’s Rate Agreement” (28 F.R. 78-80). The use of 
this form of agreement, will, according to § 7.1 of the pro- 
posed Rules, eliminate from proceedings for permission, 
under §14b of the Shipping Act, 75 Stat. 762 (46 U.S.C. 
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§ 813a), to use the contract rate system, any question as 
to the propriety of the proposed contract form. Article 
2(d) of the Proposed Uniform Merchant’s Rate Agree- 
ment provides: 


“(d) Merchant warrants th 
go00ds to b 


This provision, we submit, is identical in purpose and 
effect to Article 11 of the Far East Conference Shipper’s 
Contract, which was in effect in August, 1952. That pur- 
pose and that effect would be to preclude an Isbrandtsen, 
whether or not he was a contract shipper and regardless 
of the appearance of the shipping documents, to get 
the contract rate for the transportation of cargo trans- 
ported “on behalf of any interest [e.g., Kempner] which 
is not bound by a Merchant’s Rate Agreement with the 
Conference”, 


7. On the issue of interest, the Courts decision ap- 
pears to conflict with Flota Mercante Grancolombiana vy. 
Federal Maritime Comm’n., 302 F.2q 887, 894 (D.C. Cir. 
April 26, 1962), which was decided after the briefs in the 
present cases were submitted, but which was cited by SML 
at the oral argument. That decision states that the award 
of pre-judgment interest is not mandatory, but rather is 
discretionary with the FMC. Yet the instant opinion 
overrides the FMC’s discretionary denial of pre-judgment 
interest without any suggestion that the FM(’s action 
amounted to an abuse of discretion, 


Factual Postulates of the Decision Which Appear to 
Be Without Any Support, in or Contrary to, the 
Probative Evidence. 


8. The Court’s opinion refused to disturb the FMC 
holding that SML denied Isbrandtsen a Far East Con- 
ference Shipper’s Contract. The Court stated, at p. 4, 
“We conclude that the Board’s findings were so supported 
[by substantial evidence, viewing the record as a whole].” 
We submit that this determination is contrary to the 
record. However, in passing upon this point, the Court 
stated, in footnote 5 to the opinion: 


“SML admits that Isbrandtsen sought a contract. 
Unfortunately, according to SML, it had no contract 
forms available at the time. The Board found that 
SML acted in bad faith. We agree. It appears that 
the competition of Isbrandtsen in its carrier capacity 
was a major factor in the decision of the conferences 
to adopt these dual rate systems. Isbrandtsen has 
repeatedly challenged their legality in the courts. See, 
e.g., Isbrandtsen Company v. United States, 99 U.S. 
App. D.C. 312, 239 F.2d 933 (1956), affirmed sub nom. 
Maritime Board v. Isbrandtsen Co., 356 U.S. 481 
(1958); Isbrandtsen Co. v. United States, 93 U.S. 
App. D.C. 293, 211 F.2d 51 (1954), cert. denied sub 
nom. Federal Maritime Board v. United States, et al., 
347 U.S. 990 (1954) ; Isbrandtsen Co. v. United States, 
S.D. N.Y., 96 F.Supp. 883 (1951), affirmed by equally 
divided Court sub nom. Federal Maritime Board v. 
United States, et al., 342 U.S. 950 (1952).” 


This reflection upon the bona fides of SML is not, as 
the footnote indicates, that of the FMC. Certainly, there 
is no such finding in the report of the FMC (J.A. 119- 
152). The only intimation of bad faith emanating from 
Government sources is to be found in the brief of Res- 
pondents, FMC and USA, at pp. 8-9. Perhaps the Court 
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relied upon the accuracy of such statement made by 
Government counsel in their argument. 


The record, we submit, does not support a finding that 
Isbrandtsen was denicd a contract, much less that any 
member of the Far East Conference was lacking in good 
faith in its dealings with Isbrandtsen, We refer again to 
the contracts between Isbrandtsen and the Far East Con- 
ference, dated January 10th, 1946 (J.A. 101-103), and 
April 15th, 1953. (J.A. 109-114.) It will be observed that 
both of these contracts were signed by Mr. M.S. Crinkley, 
Vice President of Isbrandtsen, of 26 Broadway, New York 
4, N.Y., and by Mr. J. A. Dennean, Chairman, Far East 
Conference, 11 Broadway, New York 4, N.Y. The printed 
contract forms are prepared for signature by the chair- 
man of the Conference, and not by any individual Con- 
ference member. 


The record shows that when Isbrandtsen asked for a 
contract in August, 1952, the request was made by the 
manager of Isbrandtsen’s branch office in Houston, Texas, 
to a vice president of SML in charge of SML’s Houston 
office. The latter advised the former that the application 
would have to be made to the Far East Conference in New 
York City. (J.A. 44; 73.) Even more explicitly did Water- 
man Steamship Company inform Isbrandtsen how to get 
a Far East Conference Shipper’s Contract, (J.A. 67.) 
Notwithstanding these bona fide advices and candid state- 
ments of the positions of the Conference members, Is- 
brandtsen persisted in declining to make application to 
the Conference, and insisting that the Conference make 
application to Isbrandtsen. (J.A. 68, 74, 77, 80, 83, 84, 
86, 87, 89). If there is any question of bona fides raised 
by this record, it is as to the bona fides of Isbrandtsen’s 
requests for a contract. On two occasions, in 1946 and in 
1953, Isbrandtsen followed the proper procedure and got 
Shipper’s Contracts. In 1952, although advised of the 
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proper procedure, Isbrandtsen repeatedly demanded a 
procedure which would be repugnant to the orderly and 
non-discriminatory administration of a Conference con- 
tract rate system. This time, he did not get a Shipper’s 
Contract. This insistence of Isbrandtsen on special treat- 
ment in connection with the obtaining of a Shipper’s Con- 
tract, coupled with Isbrandtsen’s efforts to make it appear 
that the cargo belonged to it, suggests that any lack of 
bona fides was Isbrandtsen’s, not SML’s. 


Whether or not this petition is granted with respect to 
the ultimate questions which it raises, we respectfully urge 
that the Court’s opinion should be amended by striking 
therefrom all of footnote 5 except the first two sentences 
thereof. An inadvertent slur upon the reputation of a 
litigant should not be allowed to stand. Especially is this 
true where, as here, the FMC is empowered to redress 
only violations of the Shipping Act, which do not include 
general equitable power to award reparation for bad faith. 
The reference to bad faith is immaterial to any issue, as 
well as unfounded in the record. 


9. The same evidence which demonstrates the bona 
fides of SML also, we submit, demonstrates that neither 
SML nor any other member of Far East Conference, nor 
any official of Far East Conference refused a contract to 
Isbrandtsen. All that was refused was special handling 
of Isbrandtsen’s request for a contract in a manner con- 
trary to established Far East Conference procedure. That 
procedure has its foundation both in the necessity for 
orderly administration and in the necessity for administer- 
ing a contract rate system in uniform and non-discrimina- 
tory fashion. 


Only chaos could result from permitting any branch 
office of any of the numerous Conference members to act 
as agent for the Conference in distributing and signing 
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Shipper’s Contracts. In the first place, under such sug- 
gested procedure, the Conference member who would be 
fortunate enough to have one of its agents sign such con- 
tract would be immediately able to extend to the shipper 
a lower rate than any other Conference member who 
would be uninformed of the execution of such contract. It 
is only the Chairman of the Conference, independent of 
all Conference members and impartial with regard to 
their business interests, who could possibly have the 
power to sign such contract, with the duty, of course, of 
immediately notifying all Conference members so that 
they will simultaneously reach the starting line in the 
race for the new contractor’s business. The procedure 
insisted upon by the Far East Conference, SML, and 
Waterman was designed to produce the uniformity of 
treatment of carriers and shippers which is the goal of 
carrier regulation. 


This point, ie., the lawfulness of individual Confer- 
ence members’ referring all requests for Shipper’s con- 
tracts to the Conference office, is one of general import- 
ance under the many contract rate systems lawfully in 
effect under §3 of P.L. 87-346, 75 Stat. 764, and which 
may hereafter be granted permission under §14b of the 
Shipping Act, 75 Stat, 762 (46 U.S.C. § 813a), 


Conclusion 


For the foregoing reasons, we respectfully request that 
a rehearing herein be granted and suggest, in view of the 
importance of the questions for the future administration 
of contract rate systems in many foreign trades of the 


United States, that it would be appropriate that the re- 
hearing be by the entire Bench of this Court. 


New York, N.Y., 
January 18th, 1963. 


Respectfully submitted, 


ELKAN TURK, 
ELKAN TURK, JR., 
Attorneys for Petitioner, 
States Marine Lines, 
120 Broadway, 
New York 5, N. Y. 


Herman GoLpMaAN, 
Sort D. Bromsere, 
Tuomas A. LIESE, 
Of Counsel, 
120 Broadway, 
New York 5, N.Y. 
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Decided January 3, 1963 


Before Wmsur K. Mitier, Dananer and Wricat, Cir- 
cuit Judges. 
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Wricut, Circuit Judge: States Marine Lines, Ine. 
(SML) and Waterman Steamship Corporation (Water- 
man) are members of the Far East Conference of steam- 
ship lines. This conference operates a dual rate contract 
system in the cotton trade originating from the Gulf ports. 
Briefly, this system establishes one tariff for the ship- 
ment of cotton for those shippers who contract to ship 
exclusively on conference member lines, and another 
tariff, four dollars per ton, or approximately 10 per cent, 
higher, for shippers who do not. 

Isbrandtsen is a common carrier by water in foreign 
commerce in addition to being a merchant in international 
trade. In 1952, Isbrandtsen, as a carrier, contracted with 
H. Kempner, a non-conference cotton shipper, to trans- 
port certain raw cotton belonging to Kempner from Gulf 
ports to Japan. Isbrandtsen anticipated chartering a ves- 
sel to haul the cotton, but when the time for carriage ar- 
rived, no non-conference vessels were available. Isbrandt- 
sen then contacted SML and Waterman to arrange ship- 
ment on those lines. Not being at that time under a con- 
ference contract,! to obtain the lower rate Isbrandtsen of- 
fered to sign one. The offer was refused. Under protest, 
Isbrandtsen shipped the cotton at the higher rate and 
promptly filed a claim? with the Federal Maritime Board 
alleging, inter alia, that the denial of the contract consti- 
tuted unjust discrimination in violation of Section 17 of 
the Shipping Act, 1916.3 The Board sustained Isbrandt- 
sen’s claim and awarded damages in the amount of the 
differential between the contract and non-contract rates, 
but allowed interest only from sixty days after the date of 
the award. The case is now before us on cross-appeals,4 
SML contesting the finding of discrimination and the 


1Tsbrandtsen had been under conference contract from 1946 
to 1948. 

2 Pursuant to 39 Stat. 736, 46 U.S.C. § 821. 

339 Stat. 728, 46 U.S.C. § 816. 

4 Administrative Orders Review Act of 1950, 64 Stat. 1129, 
as amended 68 Stat. 961, 5 U.S.C. § 1032. 
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measure of damages, and Isbrandtsen contesting the limi- 
tation on interest. Waterman did not appeal. 

SML contends that the Board’s finding that SMI, and 
Waterman refused to allow Isbrandtsen to execute a ship- 
per’s contract is not supported by substantial evidence. In 
the alternative, SML asserts that, since Isbrandtsen was 
neither the shipper nor the owneré of the particular cotton 
involved here, it would not have been entitled to the con- 
tract rates even if Isbrandtsen had been given a contract. 
These determinations being findings of fact, our scope of 
review is restricted to determining whether the findings of 
the agency are supported by substantial evidence viewing 
the record as a whole.7 We conclude that the Board’s find- 
ings were so supported. 

Relying upon Eden Mining Co. v. Bluefields Fruit é 
S.S. Co. 1 U.S.S.B. 41 (1922), SML contends that Is- 
brandtsen has not properly established its damages since 
it proved only the rate differential. In Eden, a shipper 


5SML admits that Isbrandtsen sought a contract. Un- 
fortunately, according to SML, it had no contract forms avail- 
able at the time. The Board found that SML acted in bad 
faith. We agree. It appears that the competition of Isbrandt- 
sen in its carrier capacity was a major factor in the decision 
of the conferences to adopt these dual rate systems. Isbrandt- 
sen has repeatedly challenged their legality in the courts. See, 
e.g., Isbrandtsen Company v. United States, 99 U.S, App. D.C. 
312, 239 F.2d 933 (1956), affirmed sub nom, Maritime Board 
v. Isbrandtsen Co.. 356 U.S. 481 (1958); Isbrandtsen Co. v. 
United States, 93 U.S. App. D.C. 293, 211 F.2d 51 (1954), cert. 
denied sub nom. Federal Maritime Board v. United States, et 
al., 347 US. 990 (1954) ; Isbrandtsen Co. v. United States, 
$.D. N.Y., 96 F. Supp. 883 (1951), affirmed by equally divided 
Court sub nom. Federal Maritime Board v. United States, et 
al., 342 U.S. 950 (1952). 

6 Isbrandtsen is described as the shipper by SML on its own 
shipping documents. And nowhere in those documents or on 
the conference contract form is the shipper required to be the 
owner of the goods shipped. Moreover, in the circumstances 
of this case, Isbrandtsen was neither agent nor broker for 
Kempner. Restatement, Agency (Second) § 2; Mechem, Agency 
§ 2362 (2d Ed. 1914). 

760 Stat. 243, 5 U.S.C. §1009(e); Universal Camera Corp. 
v. Labor Bd., 340 U.S. 474 (1951). 
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claimed reparations alleging unjust discrimination under 
Sections 16 and 178 of the Act. The Board found unjust 
discrimination but rejected the rate differential as the 
measure of damages: 


«es * * (T The fact of injury and the exact amount of 
pecuniary damage must be shown by further and other 
proof before the board may extend relief. We think 
it is clear that proof of unlawful discrimination with- 
in the meaning of the act, by showing the charging of 
different rates from shippers receiving the same 
service, does not, as a matter of course, establish the 
fact of injury and the amount of damage to which 
the complainants may be entitled by way of repar- 
ation.” Jd. at 47-48. 

Assuming that that case sets forth the correct measure of 
damages on the facts there involved,® reliance upon it here 
is misplaced. That case merely holds that proof of the 
differential does not “as a matter of course” establish the 
damages. It does not hold that the differential can never 
be the measure of damages. In this case, unlike Eden, 
the usual market variables do not appear. Nor was other 
shipping available. Here, as shown by the record, Is- 
brandtsen received a flat fee from Kempner for handling 
the shipment. The differential, therefore, represented the 
exact amount of its actual damages. 

Finally, Isbrandtsen appeals the denial of interest on 
the damages. Generally, interest is granted on transpor- 
tation overcharge claims from the date of payment of the 
overcharge.!0 While the claim in suit technically does not 


839 Stat. 734, 46 U.S.C. §§ 815 and 816. 

9There has been no judicial determination of the correct 
measure of damages under the Shipping Act. Supreme Court 
decision in similar situations have not been consistent. Com- 
pare Mecker & Co. v. Lehigh Valley R. R., 236 US. 412 
(1915), and 1.C.C. v. United States, 289 U.S. 385 (1933). See 
Annotation, 77 L.Ed. 1279. 

102, & N. R. R. v. Sloss-Sheffield Co., 269 U.S. 217, 238-239 
(1925); Wabash Ry. Co. v. Koenig, 8 Cir., 274 F. 909 (1921), 
cert. denied, 257 U.S. 660 (1921); Arkadelphia Co. v. St. 
Louis 8. W. Ry. Co., 249 U.S. 134, 147 (1919). 
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involve an overcharge, nevertheless, it has been the 
Board’s practice to award interest under these cireum- 
stances.11 The Board justifies its failure to do so here 
cn the ground that Isbrandtsen did not prove the exact 
dates on which its claims for damages accrued. The 
evidence shows that all transactions, including payment of 
the freight charges, took place during the period August 
3 to September 18, 1952. Isbrandtsen has waived interest 
accrued prior to the filing of its complaint, November 3, 
1952. Interest should be granted from that date. 


So ordered. 


11 Roberto Hernandez, Inc. v. Arnold Bernstein S., M.B.H., 
2 U.S.M.C. 62 (1939); American Tobacco Co. v. Com. Gen. 
Transatlantique, 1 U.SS.B. 97 (1925), affirmed, 2 Cir, 31 
F.2d 663 (1929), cert. denied, 280 U.S. 555 (1929). 
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REPLY BRIEF FOR THE PETITIONERS 


Introduction 


With the filing of the Government’s brief, we may now 
discern three successive and mutually repugnant Govern- 
mental theories of these proceedings so far as the right of 
Isbrandtsen Company, Ine. (hereinafter “Isbrandtsen”), to 
reparation is concerned. 


First, Isbrandtsen made a motion for a summary order 
granting it reparations after it had proved its relationship 
to the cotton here involved and the parties had stipulated 
the difference between freight at contract and non- 
contract rates. The FMC! (4 F.M.B. 511, 514 (1954)) 
denied the motion and placed its denial, as we shall here- 
inafter note, upon the propovition that Isbrandtsen had to 


prove the competitive relationship between itself and per- 
sons charged the contract rates, and also that the alleged 
prejudice had a detrimental effect upon the flow of traffic 
and on the marketing of the cotton, 


Further, the FMC Chief Examiner held that (1) if there 
were any illegality in the charging of the higher, non- 
contract rate to Isbrandtsen, it could only arise from un- 
lawful discrimination and not on the basis of any theory of 
illegal overcharge; (2) the record did not warrant a hold- 
ine of actionable unjust discrimination against Isbrand- 
tsen beeanse Isbrandtsen was not in competition with any- 
one who was preferred over it; and (3) in any event, 
Isbrandtsen failed to meet the standards of proof required 
for an award of reparation for unjust discrimination (pp. 


1 Herein, as in our principal brief, we refer to the Federal Mari- 
time Commission and its predecessors in the administration of 
the Shipping Act, 1916, as from time to time amended, as 
se FMC’’, 


2 
46-7, item 44 of subdivision F of FMC certification of 
Record). 


Next, the FMC, without explanation of its action, over- 
ruled the Examiner and held that the petitioner herein, 
States Marine Lines, Ine. (hereinafter, “SML”), had un- 
justly discriminated against Isbrandtsen in violation of 
§17 of the Shipping Act, 1916, as amended (39 Stat. 734, 
46 U.S.C. §816). The FMC found that some months prior 
to the shipments here involved, four Far East Conference 
(FEC) lines, not including SML, had carried cargoes 
shipped by Isbrandtsen at the lower contract rates, not- 
withstanding that, at those times also, Isbrandtsen was 
not a party to a shippers’ contract with the FEC. In view 
of the crucial importance which the FMC attached to this 
finding, we quote the paragraph of its opinion relating 
thereto (App. B to our principal brief, p. 39a): 


“The facts showing that APL, East Asiatic, Maersk 
and NYK gave Isbrandtsen the lower contract rates 
without the necessity for a contract and then in 
August and September other conference members 
demanded the payment of non-contract rates estab- 
lished that Isbrandtsen was discriminated against by 
States Marine and Waterman in violation of See. 17 
of the Act. Sec. 17 forbids any common carrier by 
water in foreign commerce from charging any rate 
which is unjustly discriminatory between shippers. 
States Marine and Waterman as members of Far 
East failed to extend to Isbrandtsen the same rates 
which other conference members had granted earlier.” 


We emphasize that the foregoing quotation represents 
the entire rationale of the FMC’s holding that SML un- 
justly discriminated against Isbrandtsen. Having con- 
tented itself with this novel doctrine that one and the same 
person may be the object of preference by one carrier, and 
prejudice by another, so as to create an actionable right 
against the latter, the FMC proceeded to disregard long- 
standing and currently accepted standards of proof pre- 
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requisite to an award of reparation for unjust discrimina- 
tion. 


Finally, we are confronted by the Government's brief. 
Learned counsel for the United States and for the FMC 
treat the FMC’s findings of which we complain (except 
one, which is brushed off as a typographical error), as well 
as the findings which we complain should have been made, 
as being totally beside the point. Rather, they say, this 
is a very simple case. Isbrandtsen asked for an FEC 
contract and contract rates; Isbrandtsen was denied an 
FEC contract and contract rates; therefore, SML owes 
Isbrandtsen the difference between contract and non- 
contract rates on the cotton shipments involved. This 
over-simplification of the issues eliminates for Govern- 
ment counsel the troublesome problems of dealing with 
the language of the FEC shippers’ contract which would 
have prevented the assessment. of contract rates on 
these shipments belonging to Kempner, whether or not 
Isbrandtsen were a signatory, 


However, in order to accomplish this simplification, 
Government counsel had to and did abandon the FMC’s 
findings and conclusions that SML had unlawfully dis- 
criminated against Isbrandtsen, and that Isbrandtsen had 
established proper proof of its right to reparation for dis- 
crimination; and in the place of the FMC’s reasoning, 
substituted their own doctrine, lacking any basis in statute 
or authority, that SML overcharged Isbrandtsen, in effect, 
and that Isbrandtsen, without proof of commercial dam- 
ages, is entitled to recover the amount of the illegal over- 
charee, 


Apparently, Government counsel were troubled enough 
by our argument that the FMC’s result would, by point- 
ing the way for non-conference operators to cireumvent 
contract rate systems, negate the recent expression of 
Congressional policy in favor of effective contract rate 
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systems so that they could not leave it unmentioned. How- 
ever, the best that they could do in opposition was to 
state pontiffically that they disagree (R. Br.*, p. 13). 


Hereinbelow, we demonstrate that, even if Government 
counsel could properly substitute their ratio decidendi for 
that of the FMC, theirs is untenable; and that Govern- 
ment counsel have, in no wise, impeached our factual con- 
tentions and the conclusions which follow therefrom as a 
matter of law. 


I 


The collection from Isbrandtsen of freight at the 
non-contract rate was not an illegal overcharge. 


Government counsel’s subtlety in arguing a case which 
is not before the Court is illustrated by their footnote to 
“Questions Presented In No. 16,667”. While the text of 
their questions conforms to the text as we stated them, the 
footnote indicates that Government counsel consider the 
question to be a rather bricf and simple one, namely, 
“Should the order of the Federal Maritime Board be sct 
aside because it awards reparation to Isbrandtsen?”. The 
significance of this disagreement as to the questions pre- 
sented is that our statement of the questions casts them 
specifically in the terms of whether SML unjustly dis- 
criminated against Isbrandtsen, and, if so, whether the 
evidence warrants an award of reparation for unjust dis- 
crimination. These, of course, were the holdings of the 
FMC of which we seek review. 


Government counsel’s statement of the question spirits 
away the issue of unjust discrimination and leaves the 


2 Throughout, citations to the brief for the respondents will 


” 


be shown as ‘‘R. Br., p. 
be shown as ‘“‘SML Br., p.”’. 


Citations to our main brief will 
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Respondents free to grasp at all straws which hold out 
promise of justification for the FMC’s decision relative to 
the Isbrandtsen claim. 


Government counsel do not point out that our state- 
ment of the questions was quoted from the “Prehearing 
Stipulation of the Parties”, submitted at the Prehearing 
Conference in these proceedings on December 7th, 1961, 
and by the Prehearing Order of Cir. J. Bastian, dated 
December 8th, 1961, approved and stated to be control- 
ling of further proc oodinas 4 m this ease. 


Lest Government counsel wave aside our reference to a 
solemn stipulation filed with this Court as over- -technical, 
we point out that it is settled doctrine that an sdiinis: 
trative decision must stand or fall on the basis of the 
reasons assigned by the agency for its conclusions. Thus, 
in Securities Comm’n. v. Chenery Corp., 318 U.S. 80 
(1943), a decision of the Agency based on the Agency's 
conception of general equitable principles administered 
by courts was under review. On the argument, the Com- 
mission sought to justify its result on other grounds, 
including its accumulated wisdom and experience in the 
administration of The Securities and Exchange Act. The 
Supreme Court held that the Agency’s decision was im- 
proper on the basis ascribed in the Commission’s decision 
and that no other grounds could be considered on the 
review. After the Commission had issued a further deci- 
sion following remand of the case to it, a further review 
was had. In Securities Comm'n, yr. Chenery Corp., 332 
U.S, 194, 200 (1947), the court, agitating its holding on 
the previous review, stated: “We held no more and no 
less than that the Commission’s first order was unsupport- 
able for the reasons supplied by that ageney,’ 


Therefore, even if Government counsel had managed 
to come up with a valid explanation of the FMC decision, 
it would be of no avail on this review. However, the 
explanation which Government counsel have advanced is 
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at least as unsound as that for which they seck to substi- 
tute it. 


Isbrandtsen, for commercial reasons, found it desirable 
to default on its contract as a carrier to transport Kemp- 
ner’s cotton. Isbrandtsen knew that Kempner was not a 
contract shipper and that, upon Isbrandtsen’s default, if 
Kempner should ship his cotton on Conference vessels, he 
would have to pay the non-contract rate. In such event, 
Isbrandtsen would be liable to Kempner for the excess of 
the non-contract rates over the cut-rate which Isbrandtsen 
had quoted Kempner. To avoid the payment of these 
damages Isbrandtsen, pretending to be the shipper of the 
cotton, attempted to engage SML’s services to transport 
the cotton at contract rates. Thus Isbrandtsen was in a 
unique position, a point conceded by the Government’s 
brief (R. Br., p. 12). Recognizing that this concession 
would preclude a holding of unjust discrimination in 
violation of the Shipping Act, under the doctrine of West 
Indies Fruit Company, et al. v. Flota Mercante Gran- 
colombiana, FMC Docket No. 927 (decided January 22nd, 
1962), Pike & Fischer, SRR 433, and the many FMC 
precedents there cited, and that Isbrandtsen’s position pre- 
cludes it from showing the proof of damages due to 
discrimination required by Eden Mining Co. v. Bluefields 
Fruit & S.S. Co., 1 U.S.S.B. 41 (1922), and I.C.C. v. U.S., 
289 U.S. 385 (1933), Government counsel try to establish 
a new category of administrative remedy against common 
carriers by water in foreign commerce. In this process, 
they recognize the danger inherent in treating the case as 
one of an illegal overcharge, and refer to SML Br., p. 35, 
where we explained that under the Shipping Act there was 
no cause of action for an overcharge for transportation 
in the foreign commerce of the United States until the 
October 3rd, 1961, amendment of that Act. In an effort to 
leap this hurdle, Government counsel voice the following 
incantation (R. Br., p. 13): 


«* * * This is frequently called an ‘overcharge’, but 
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to the extent that the recovery here may be termed 
an ‘overcharge’, the term means simply an amount 
over and above the amount the carrier had a right to 
collect from the shipper in the circumstances of this 

case, and by collecting which it injured or prejudiced 
the shipper.” 


Here, respondents seem to be saying that their theory 
looks like overcharge, tastes like overcharge, feels like 
overcharge, and smells like overcharge, but really isn’t 
overcharge. We demonstrated in our principal brief, 
at page 35 and in the brief of the Intervenors, Members 
of Far East Conference, in Case No. 16,658, at pp. 42-47, 
that the FMC cannot award reparation to Isbrandtsen on 
the theory of an overcharge for the very simple reason 
that the Shipping Act, which is the FMC’s sole charter 
of authority in the regulation of ocean transportation in 
foreign commerce, did not, prior to October 3, 1961, 
contain any such concept as an overcharge in such com- 
meree, By the same token, quasi-overcharges, pscudo- 
overcharges, or semi-overcharges are not actionable be- 
cause the Shipping Act did not make them so, Respond- 
ents further argue (R. Br., pp. 12-13) as follows: 


“The rule expressed in West Indies Fruit Company 
et al. v. Flota Mercante Grancolombiana, (Docket 
#927, decided by the Commission January 22, 1962), 
applies to cases where the shipper is the owner of 
the cargo. This rule does not apply where, as in this 
case, the damage is claimed because the carrier 
charged the shipper a rate higher than the rate the 
carrier had a_ right to charge, and the shipper, 
because he doesn’t own the cargo, sues for the only 
possible damages he can have suffered, the ditference 
between the amount he paid and the amount he should 
have paid. To hold otherwise would be to deny re- 
covery of reparation for injury indubitably inflicted 
upon the shipper by the carrier. Possibly the repara- 
tion award might have more appropriately been 
based on ‘prejudice’ than on ‘discrimination’. In any 
event, however, the Act should not be construed so 
as to permit a carrier to injure a shipper with im- 
punity.” (Emphasis that of respondents) 
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By this argument respondents appeal to the Court to 
find that somehow the FMC was required to award to 
Isbrandtsen a recovery for “injury indubitably inflicted” 
upon it. To this end respondents urge that the Shipping 
Act should not be construed to permit “a carrier to injure 
a shipper with impunity.” Thus respondents argue that 
this Court should find that the FMC has general powers 
at law and in equity to redress all possible wrongs which 
a shipper may claim to have suffered at the hands of a 
carrier. This Court has but recently ruled that the FMC 
has no such inherent law and equity powers. In that case, 
this Court spoke as follows (Trans-Pacific Freight Con- 
ference of Japan et al. v. FMB, — App. D.C. —, — F2d 
—, being No. 16,423, decided April 12, 1962) : 


“But the Board is not a court, and cannot rely for its 
action on the powers of a court of equity. On the 
contrary, the law is settled that an administrative 
agency can exercise only those powers conferred on 
it by Congress. See, e.g, Civil Aeronautics Board v. 
Delta Air Lines, 367 U ‘8. 316, 322 (1961); United 
States v. Seatrain Lines, 329 U.S. 424 (1947); Alaska 

Airlines v. Civil Aeronautics Board, 103 U.S. App. 
D.C. 225, 257 F.2d 229 (1958). We will not lightly 
assume that Congress ee attempted to confer in- 
junctive powers on this or any other administrative 

agency.” 


If, for instance, Isbrandtsen indubitably suffered injury 
due to breach of contract or duress of property by peti- 
tioner, the FMC could not have awarded reparation for 
that injury. So here, if it be determined that Isbrandtsen 
suffered any injury, the FMC could not right the wrong 
unless that injury was a result of unjust or unreasonable 
discrimination. 


One can search the Shipping Act as it stood prior to 
October 3rd, 1961, from stem to stern, and find no provi- 
sion authorizing reparation in connection with freieht 
paid for transportation in our foreign commerce, except 
upon a finding that the respondent earricr has unjustly 
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discriminated against the complainant (§17), or has sub- 
jected him to undue or unreasonable prejudice or disad- 
vantage (§16, First). 


It should be noted, lest the Government shift its eround 
once more, that even if the October 3rd, 1961 amendment, 
insofar as it added to the Act the right to recover for 
overcharges in foreign commerce, were applicable to the 
transactions here involved (shipments transported for 
which freight was paid in 1952), it would not support 
an award of reparation here. A new scetion 18(b) (3), 
added to the Shipping Act by §4 of P.L. 87-346 
(75 Stat. 764, 46 U.S.C. §817(b) (3)), provides, so far as 
here material: 

“(3) No common carrier by water in foreign com- 
merece or conference of such carriers shall charge or 
demand or collect or receive a greater or less or dif- 
ferent compensation for the transportation of prop- 
erty or for any service in connection therewith than 
the rates and charges which are specified in its tariffs 
on file with the Commission and duly published and 
in effect at the time; * * *” 


Here, there can be no contention that the rate charged 
Isbrandtsen was not a rate specified in the tariffs of the 
FEC of which SML is and was a member. 


No matter how the respondents labor and strain, they 
cannot avoid the simple truth that before reaching the 
question of reparation, there must be a finding of viola- 
tion of the Shipping Act, and that the violation must be 
predicated upon an unjust discrimination or an undue or 
unreasonable prejudice arising from the assessment of the 
higher of two tariff rates applicable to the same item, 
viz., raw cotton in bales. 
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I 


Respondents have not overcome the legal infirmi- 
ties in the FMC’s findings, failures to find, and con- 
clusions. 


Introductory. 


Government counsel, apart from their effort, dealt with 
in our Point I, to rewrite the FMC decision in their brief, 
have also attempted to side-step substantial portions of 
our criticism of the decision by asserting that our com- 
plaints regarding the FMC’s findings are “hypercritical” 
and “unsubstantial”, and that the decision below is just 
as good without the findings we attack and with the find- 
ings we would like. Under this head, we deal with the 
logical deficiencies and factual errors which abound in 
respondents’ arguments. 


A. The FMC’s Findings of Fact. 


Government counsel would have the Court disregard all 
the facts except that Isbrandtsen tendered the cotton to 
SML for shipment at contract rates and that Isbrandtsen 
protested that it wished to sign an FEC shipper’s con- 
tract and claimed that it was unsuccessful in its attempt 
to do so. Even this fragmentary skeleton of the case is 
contrary to all of the evidence—that adduced by the FEC 
and that adduced by Isbrandtsen, 


Government counsel have belabored us for our conten- 
tion that Isbrandtsen’s request to branch offices of FEC 
member lines for a contract, and their advice that they 
did not have the forms available and that application 
therefor should be made to the Conference office in New 
York City, did not amount to a request of Isbrandtsen 
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to the FEC and a denial thereof, There is no shred of 
evidence to support a finding that any official of a mem- 
ber line ever has been authorized by the Conference to 
furnish contract forms to shippers. The form of the con- 
tract itself is devised to require handling by the Confer- 
ence office and not by any individual line. The form calls 
for serial numbering and signature by the Conference 
chairman. Centralized administration is necessary in 
order that a complete record may always be on hand and 
distributed to the member lines, so that all will know who 
are contract shippers. If a member line were authorized 
to execute on behalf of the Conference a contract with a 
shipper, that member line alone would know that it was 
authorized to quote contract rates to such shipper. All 
other members, in ignorance of the contract thus executed, 
would insist on charging and collecting non-contract rates. 
A more chaotic condition could not be imagined. Assur- 
ance that all member lines are dealing with each ship- 
ment on the same basis ean be attained only through the 
procedure prescribed by FEC. As the record shows—a 
fact seized upon by the FMC as the basis for its holding 
of unjust discrimination—even this effort at control is 
not 100% successful. 


What we have said above goes to the question whether 
Isbrandtsen, in fact, applied to the FEC for a contract 
and was refused. The further question, insinuated into 
the issue by Government counsel, is whether Isbrandtsen 
really wanted a contract. The record citations advanced 
by Government counsel (R. Br., p. 7) in comection with 
the finding under discussion, omits reference to Exhibit 3, 
which demonstrates that SML'‘s and Waterman’s Houston 
offices promptly informed Isbrandtsen’s Houston office 
that Isbrandtsen was not, at the time, a contract shipper. 
They also promptly informed Isbrandtsen that application 
for a contract should be made to the FEC in New York 
City. If Isbrandtsen had been as willing and anxious 
to sign a contract as Government counsel intimate, 
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one would expect to find that Isbrandtsen had enereeti- 
eally pursued the recommended course. The references in 
our main brief to the juxtaposition of Isbrandtsen’s main 
office and the FEC office in New York City were intended 
to suggest that Isbrandtsen’s professions of urgent desire 
to sign a contract were not frustrated by any inconveni- 
ence involved in following the regular procedure which 
had been brought to its attention, and to underscore the 
peculiarly stubborn insistence of Isbrandtsen that a spe- 
cial procedure be followed in its ease. That Isbrandtsen 
had no difficulty in entering into FEC shippers’ contracts 
when it followed the proper procedure is demonstrated by 
its contract entered into in 1946 (Ex. 59) and by its con- 
tract entered into in April of 1953 (Ex. 59e). We submit 
that the unwillingness of the FEC to depart from a 
procedure which has a sound reason for its existence 
does not create a cause of action under the Shipping Act 
against SML or anyone else. 


While disclaiming any materiality for the finding that 
FEC lines carried cotton for “spot” cotton brokers and 
forwarders at contract rates, and treated them as ship- 
pers even though they did not own the cotton they shipped, 
Government counsel claim that this finding is supported 
by the record (R. Br., pp. 6-7). We are happy to accept 
the disclaimer, but maintain the assertion in our main 
brief that this finding is prejudicial, and if the correct 
finding had been made, it would have demonstrated that 
Isbrandtsen was accorded the same treatment as other 
persons who sometimes ship their own merchandise, and 
at other times make transportation arrangements for 
others. At the transcript pages referred to by Govern- 
ment counsel in support of this finding, Mr. Dennean, 
the Chairman of FEC, clearly testified that FEC con- 
tracts are entered into with all persons indicating an in- 
tention to make shipments in the Far East Trade, inelud- 
ing “spot” cotton brokers and forwarders, but that con- 
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tract rates are extended to them oxly on shipments of 
their own merchandise (Tr. 2616-7; 2744-6). There was 
no contrary evidence. 


It will be seen that this testimony regarding the treat- 
ment of contracting forwarders and “spot” cotton brokers 
conforms exactly to the treatinent extended to Isbrandtsen 
here, z.¢., Isbrandtsen was advised that it could have a 
contract on application to the FEC in New York City, but 
that in view of its lack of any beneficial interest in or title 
to the particular shipments here in dispute, it would not 
be accorded the contract rate on those shipments. 


Neither do we quarrel with Government counsel in their 
concession of the immateriality of the FMC’s finding that 
on the dates of the shipments here in question, there were 
no other adequate means available for their transporta- 
tion (that is, other than vessels of FEC members). The 
FMC’s opinion (SML Br., App. B, p. 21a) includes a 
finding that in 1952, there were 54 non-Conference sail- 
ings in the Gulf/Far East Trade. This finding is amply 
supported by Exh. No. 142. Notwithstanding this finding, 
Respondents (R. Br., p. 7) make numerous record cita- 
tions which they claim support the erroncous finding that 
no other adequate means of transportation was available, 
All of these references are to inconclusive testimony which 
the FMC itself apparently considered to be outweighed by 
the exhibit referred to above. 


B. The Findings Requested by SML But Not Made by the 
FMC. 


Respondents (R. Br., pp. 9-10) enumerate the findings 
requested by SML but not made by the FMC and, first, 
assert that SML has made no proof that these findings 
are supported by a preponderance of the credible evi- 
dence, and then make light of the entire matter by sue- 
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gesting that these crucial matters of fact are really 
beside the point. The latter contention we deal with in 
connection with the FMC’s conclusions, below. 


As submitted to the Chief Examiner and to the FMC, the 
petitioner’s requested findings contained parenthetical 
references to the material in the record supporting the 
findings. These references are included in the requested 
findings as quoted by Government counsel (R.Br., pp.9-10). 
Those references will be found thoroughly to support the 
requested findings. Respondents cited no record refer- 
ences to the contrary. Therefore these requested findings 
were supported by uncontroverted evidence. No issue as 
to the weight of evidence or preponderance of evidence is 
involved. 


Our requested finding No. 107, specifying Isbrandtsen’s 
failure to apply to FEC for a shipper’s contract, was 
based on the testimony of Isbrandtsen’s executive vice- 
president, quoted in our main brief (SML Br., p. 18). 
In fact, Government counsel concede the correctness of 
this finding, although they belatedly would have it under- 
stood that the FMC considered the officials of two member 
lines in Houston as “representatives” of the FEC. 


In support of our requested finding No. 108, which 
specified petitioner’s actual attitude toward Isbrandtsen’s 
relationship to the cotton in question, we cited an exhibit 
in the record which stands uncontroverted. 


There is no dispute as to the provisions of paragraph 11 
of the FEC shippers’ contract, which constitute our re- 
quested finding No, 110. 


Our requested finding No. 111 merely applies to the 
facts of this case the contract provision recited in finding 
No. 110. 
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As to our requested finding No. 112, (that the cotton 
was carried at non-contract rates) the facts are not in 
dispute, although the consequences of those facts consti- 
tute the subject matter of this review. 


As to requested finding No. 113 (Isbrandtsen’s com- 
plete lack of commercial interest in the cotton here 
involved), the testimony which we cited was testimony of 
an Isbrandtsen official (Tr. 128-130). If corroboration 
were needed, it is supplied by the testimony of Mr. Kemp- 
ner, a proprietor of the Massachusetts trust which actu- 
ally owned and marketed this cotton (Tr. 1393). It also 
follows that, as stated in our requested finding No. 114, 
Isbrandtsen was not in competition with any seller or 
buyer of cotton. 


From the foregoing it can be understood that we would 
not have anticipated a challenge of the factual basis for 
our requested findings. Especially is that true in view of 
the nature of the evidence in support of them (SML Br., 
pp. 22-24). Furthermore, cach of these findings had been 
made by the Chief Examiner in his recommended decision. 
The FMC in its report did not explain why it did not adopt 
these findings. 


These findings should have been made. In our next 
heading we will demonstrate that Government counsel 
have not at all detracted from the crucial bearing of these 
findings upon the issues involved, The failure to make 
them was substantial error and ground for reversal of 
the FMC order pro tanto. 


C. The Unique Relationship of Isbrandtsen to This Cotton 
Precludes a Finding of Unjust Discrimination. 


Since Isbrandtsen’s relationship to the cotton shipments 
here involved was unique, as Government counsel now 
agree (R. Br., p. 12), the FMC conclusions that SML 
unjustly discriminated against Isbrandtsen and that Is- 
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brandtsen was entitled to reparations were erroncous. 
Government counsel, however, proceed from their concur- 
rence to the startling conclusion that the rule expressed 
in West Indies Fruit Company, et al. v. Flota Mercante 
Grancolombiana (¥.M.C. Docket No, 927, decided January 
22, 1962), Pike & Fischer, SRR 4383, and the numerous 
cases cited therein is inapplicable because of Isbrandtsen’s 
unique position. These words constitute polemical tail- 
chasing. The rule in those eases was that in order to es- 
tablish unjust discrimination there must be proof that 
the victim was in commercial competition with others who 
were treated differently and more favorably. If that 
rule becomes inoperative as soon as the complaining party 
has no commercial competitor who received favored treat- 
ment, then the rule is a nullity. The Commission certainly 
did not so consider the rule on January 22, 1962, when it 
decided West Indies Fruit Company. Parenthetically we 
may observe that respondents’ cause would not be ad- 
vanced an iota if the case were treated as one of undue 


or unreasonable prejudice or disadvantage rather than 
unjust discrimination. Prejudice and disadvantage, on 
the one hand, and preference and advantage, on the other, 
are merely the opposite sides of the single coin known as 
discrimination. The same factual showing must be made 
to establish cither set of epithets. 


The Court will recall that the FMC based its conclusion 
that SML had discriminated against Isbrandtsen solely 
on the finding that four other Conference members had 
extended contract rates to Isbrandtsen, notwithstanding 
that it was not a party to an FEC shipper’s contract. 
Government counsel made no effort to sustain this conclu- 
sion, a task which they undoubtedly found would be not 
only Herculean, but impossible. Instead, counsel (R. 
Br., p. 5) used the circumstance that four Conference 
members had thus erroneously extended contract rates to 
Isbrandtsen as support for the contention that FEC does 
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not generally insist on a shipper’s contract as a condition 
precedent to the enjoyment of contract rates. There was 
no evidence in the record that the Conference or any of 
its members other than the four who thus favored 
Isbrandtsen had any knowledge that they were so doing, 
nor was there any evidence that the practice was either 
general or condoned. 


By their omission of any effort to support the FMC’s 
conclusion that these facts established undue discrimina- 
tion by SML, respondents substantially confess that 
FMC’s report and order were pro tanto erroncous. 


At page 11 of their Brief, Government counsel struggled 
with the plain language of paragraph 11 of the FEC ship- 
pers’ contract (Exh. 15) in an effort to make it appear in- 
applicable in the present case. This point must be reached 
only if it should be decided that Isbrandtsen did do every- 
thing that it could to obtain an FEC shippers’ contract but 
was denied the right to enter into it. After that point is 
reached, there remains the question whether, in the cireum- 
stances of this case, Isbrandtsen would have been entitled 
under its contract to obtain contract rates for merchandise 
which it was not marketing and in which it had no interest 
whatsoever and which, in fact, had been the property of, 
and was sold for export by, Kempner, a merchant who had 
long previously cancelled his shippers’ contract with FEC. 


Government counsel assert that Isbrandtsen could not 
have been either “agent” or “broker” for Kempner in the 
instant transactions. It should be noted that Isbrandtsen 
procured the issuance to it of negotiable bills of lading 
which are for many purposes documents of title (Exh. 5, 
Exh. 6). The carriers could not with impunity deliver 
the cotton described in the bills of lading, without Is- 
brandtsen’s endorsement thereon, unless after notice of 
an adverse claim by Kempner there had been a determina- 
tion as to the party truly entitled to possession of the 
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eoods (Fed. Bills of Lading Act, 39 Stat. 540, §§9, 10, 17; 
49 U.S.C. §§89, 90, 97). We doubt that Government coun- 
sel mean to suggest that Isbrandtsen, without full author- 
ity from Kempner to act on its behalf, would have 
injected itself into Kempner’s commercial transaction in a 
fashion which would thus have ereated a presumptive 
right of Isbrandtsen to the possession and delivery by 
SML of the cotton. 


It is so clear as to require no elaboration that Isbrandt- 
sen, having decided it could not profitably charter a vessel 
and carry Kempner’s cotton as it had contracted to do, 
and knowing that Kempner would have had to pay the 
non-contract rate if it rebooked the cotton with a confer- 
ence line, sought to minimize the loss to Isbrandtsen by 
hiding behind a contract in Isbrandtsen’s name and bills 
of lading in Isbrandtsen’s name. This is precisely the 
sort of subterfuge which Paragraph 11 of the shippers’ 
contract was designed to prevent. 


At pages 30-31 of our principal brief, we explain exactly 
how non-conference competitors in the Far East trade 
could take advantage of a holding in Isbrandtsen’s favor 
in this case to destroy the FEC contract rate system in 
defiance of the recently declared intention of Congress. 
Government counsel state (R. Br., p. 13) that they em- 
phatieally disagree with this suggestion. However, they do 
not utter a word to explain their disagreement. Their 
silence is eloquent. 


Government counsel (R. Br., pp. 11-12) assert that Is- 
brandtsen was the shipper and predicate their factual 
argument upon the admitted circumstance that Isbrandt- 
sen booked the cotton with SML for shipment and, having 
tendered the cotton, received a bill of lading reciting Is- 
brandtsen as the shipper. Other documents connected 
with the receipt and transportation of the cotton bore the 
name of Isbrandtsen as a shipper. They support their 
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argument that these circumstances constitute Isbrandtsen 
the shipper from the standpoint of a dual rate system, by 
nothing more tangible than the question, “And if Isbrandt- 
sen didn’t ship the cotton—who did?” Government coun- 
sel answered their own inquiry with the assertion, “Cer- 
tainly not Kempner.” 


There are three major reasons why the definition of the 
term “shipper” as contended for by Government counsel 
does not apply to foreign ocean carriage, regardless of 
whatever application it might have to domestic trans- 
portation. 


The first of these reasons has been covered in both our 
principal brief (SML Br., pp. 30-31) and this reply brief 
(p. 18). This is the certainty that failure to look behind 
the facade of a bill of lading will enable non-contract 
shippers to abuse and ultimately destroy the contract 
system. 


The second reason for the distinction above set forth 
is that, due to the existence of the dual rate system, two 
sets of rates are by hypothesis in effect. The very nature 
of the system requires that a rate advantage be given to 
the contract shipper in return for his agreement to ship 
solely by vessels of Conference members. When a contract 
shipper has fully lived up to his contract he is entitled, as 
a matter of law, to the aforementioned rate advantage. 
If one who has not so bound himself and who, in fact, does 
not exclusively ship with Conference lines (¢.g., Kempner, 
Tr. 1367-9) is able to obtain the identical rate advantage by 
subterfuge (i.e., shipping his own goods in the name of a 
contract shipper), he is obtaining an unfair, undue and 
unjust preference over contract shippers. 


Economically this can best be shown by an example: 
A non-contract shipper ships 10 units of cargo in 10 differ- 
ent months of the year. When, in 5 months of the year, 
he is able to obtain non-conference transportation at a 
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rate lower than the conference contract rate and confer- 
ence transportation the remaining 5 months, by subter- 
fuge, at the contract rate, he is obtaining an unconscion- 
able economic advantage over the contract shipper having 
an identical number of shipments, all of which go by con- 
ference lines at contract rates. 


Thirdly, if the cotton here involved had been lost at sea, 
under circumstances for which SML would have been 
liable, no one could contend that Isbrandtsen, without a 
penny’s worth of interest in this cotton, could have col- 
lected the value of this cargo. Only Kempner, who would 
have sustained the loss of the value of this cotton, could 
have been heard to assert his ownership and his damage. 
Under the admitted facts only Kempner had an insurable 
interest in the cotton. Thus, in a very substantial respect, 
the relationship between SML and Kempner was that 
of shipper and carrier. 


Of course there can be no doubt that in law Kempner 
could have been the undisclosed principal of Isbrandtsen 
in the booking and shipment of this cargo. The mere cir- 
cumstance that the contracts were made in Isbrandtsen’s 
name, without any reference to agency status, would be 
no impediment to Kempner’s rights against SML (Re- 
statement, Agency, 2d, §§4(3), 302, 303, 304). Kempner 
would have had no legal difficulty in asserting every right 
as the shipper of this cotton against SML. 


Finally, on the subject of reparation Government coun- 
sel concede the soundness of West Indies Fruit Company, 
et al. v. Flota Mercante Grancolombiana, supra, and of 
Pennsylvania Railroad Co, v. International Coal Co., 230 
U.S. 184 (1913) and 1.C.C. v. U. S., 289 U.S. 385 (1933). 
After expressing confidence that this Court has no necd 
for any admonition against confusion of this case with 
cases for the recovery of overcharges, Government coun- 
sel (R. Br., p. 13), in the marvelous sentence which we 
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quoted above (pp. 6-7) expound their doctrine that in this 
case we have an overcharge which is not an overcharge 
—an excursion into semantics which leaves at least peti- 
tioner’s counsel in utter confusion. 


The right to recover any excess of freight moncy col- 
lected over the rate contained in a filed tariff, when au- 
thorized by statute, is not dependent upon injury or 
prejudice to the shipper. The same is true where a regu- 
latory agency, having statutory power to do so, determines 
that a rate is unreasonably high or excessive. Southern 
Pac. Co. v. Darnell-Taenzer Co., 245 U.S. 531 (1918). In 
Southern Pac. Co. the distinction was drawn between the 
situation there involved, namely, payment of a rate deter- 
mined by the I.C.C. to have been excessive, and suits such 
as Pennsylvania R.R. Co. v. International Coal Mining Co., 
supra, based upon a claimed discrimination. The FMC 
has never had power to determine and order enforced 
reasonable rates for ocean carriers in foreign commerce. 
There can be no question but that the rate charged 
Isbrandtsen was a lawful rate, set forth in a tariff filed 
by the FEC with the FMC. As we pointed out in our 
principal brief (p. 35), the only possible basis for an 
award of reparation in these proceedings is upon a con- 
clusion that there has been an unjust discrimination. Is- 
brandtsen’s concededly unique position with respect to 
these transactions precludes a finding of market damages 
of the nature required to be shown by the admittedly 
sound principles of Pennsylvania R.R. Co. v. International 
Coal Co., and I.C.C. v. U. S., supra, which have been con- 
sistently followed by the FMC. Eden Mining Co. v. Blue- 
fields Fruit € S.S. Co.; West Indies Fruit Company, et al. 
v. Flota Mercante Grancolombiana, supra. 


The FMC itself recognized the necessity of such proof 
of damages in this very case. Long before the hearings 
before the Chief Examiner had been concluded, Isbrandt- 
sen made a motion for a summary order, based upon a 
concession by petitioner and Waterman that the differ- 


ence between contract and non-contract rates on this cot- 
ton was correctly computed in the complaint. The FMC 
denied the motion in Jsbrandtsen Co., Inc. v. States Ma- 
rine Corporation of Delaware et al., 4 FMB 511 (1954). 


The FMC stated, at p. 514: 


“Although the parties are in agreement as to the 
fact of the cotton shipments, the freight rates under 
which cotton was shipped and the sums by which 
freight paid to respondents States Marine and Water- 
man exeeeded the exclusive-patronage contract tariff 
rates for that commodity, it 7s nevertheless incumbent 
on Isbrandtsen to show injury prior to an award of 
reparation under section 22 of the Act. Even if 
discrimination and unjust preference were undisputed, 
the question of injury remains. In this regard, our 
predecessors in Port of Phila. Ocean Traffic Bureau v. 
xport S.S. Corp., 1 U.S.S.B.B. 538 (1936), at page 
541, have clearly stated the following: 


‘It is well settled that the existence of unjust dis- 
crimination and undue prejudice and preference is 
a question of fact which must be clearly demon- 
strated by substantial proof. As a general rule 
there must be a definite showing that the difference 
in rates complained of is undue and unjust in that 
it actually operates to the real disadvantage of the 
complainant. In order to do this it is essential to 
reveal the specific effect of the rates on the flow of 
the traffic concerned and on the marketing of the 
commodities involved, and to disclose an existing 
and effective competitive relation between the pre- 
judiced and preferred shipper, localities, or com- 
modities. Furthermore, a pertinent inquiry is 
whether the alleged prejudice is the proximate 
cause * * ” 


“See also H. Kramer & Co, v. Inland Waterways Corp. 
et al., 1 U.S.M.C. 630 (1937) and Eden Mining Co. v. 
Bluefields Fruit & S.S. Co., 1 U.S.S.B. 41 (1922).” 
(Emphasis supplied.) 


No additional proof of the nature required by the FMC 
was adduced by Isbrandtsen in the long course of the 
subsequent hearings. 
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The foregoing language of the FMC on motion for sum- 
mary judgment indicates clearly that Isbrandtsen’s unique 
position affords no ground upon which the FMC could 
dispense with the necessary proof of discrimination and 
damage. Indeed, in the FMC’s report and order here 
under review, the FMC based no part of its determination 
with respect to discrimination and reparation upon the 
uniqueness of Isbrandtsen’s position. It would seem that 
these two determinations would, from the standpoint of 
the Government, constitute the law of the case or res 
judicata, Government counsel's abandonment of this posi- 
tion, twice taken by the FMC, in favor of the overcharge 
theory which is without authority in its support, is un- 
availing to the respondents. They cannot now assert that 
uniqueness is a substitute for proof of discrimination and 
damage and that, on the basis of uniqueness, the FMC 
should have held (although it did not) that it had an 
inherent power to rectify an injury which Isbrandtsen is 
supposed to have suffered, irrespective of the nature of 
the cause of that injury. 


In any event, a remand for the purpose of affording to 
Isbrandtsen a further opportunity to prove damages 
would be without justification because Isbrandtsen had 
sufficient warning and opportunity to produce such evi- 
dence at the hearings. 


Conclusion 


For the reasons stated in our principal brief which stand 
unimpaired by the respondents, the order under review 
should be judged to be invalid and should be set aside 
insofar as it determines that SML unjustly discriminated 
against Isbrandtsen and should pay reparation therefor. 
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